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Statutes and Regulations Involved. 


Secon 3/7 of the Criminal Code) To Ue @.ce aino- 
vides as follows: 


“Tf two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States in any manner or for any purpose, 
and one or more of such parties do any act to effect 
the object of the conspiracy, each of the parties to 
such conspiracy shall be fined not more than $10,000, 
or imprisoned not more than two years, or both.” 


Section 4 of the Emergency Price Control Act of 1942 
(50 U.S. C. App. 904) provides in part as follows: 

Hit shall be unlawaiieenecimdiess of any coliract, 

qereetiient ~*~ ~ | ieimauier obligation leretotore 

or hereafter entered into, for any person to sell or 


9p 


deliver any commodity, * * * or otherwise do or 
omit to do any act, in violation of any regulation or 
onder >) *) * ot amy price schedule eilectivemm 
accordance with the provisions of this Act.” 


Section 202( bj or the Bimereency Price Control Aciwon 
1942 (50 U. S. C. 922(b)) provides as follows: 

“The Administrator is further authorized, by regu- 

lation or order, to require any person who is engaged 

in the business of dealing with any commodity, * * * 

to furnish any such information under oath or affir- 

mation or otherwise, to make and keep records and 
other documents, * * *.” 


Section 205(b) ot the Emergency Price Control Act of 
1942 (50 U.S. C. 925) provides for penalties for violation 
Orion Eimrorcemenn. 


Note: 1946 Edition, United States Code, Title 50, 
Section 946 (Appendix), “Short Title,’ omits the use of 
the phrase “as amended.” We quote: 


“$946, Short title. 


“This Act [sections 901-922 and 923-946 of this 
Appendix] may be cited as the ‘Emergency Price 
Control Act of 1942.’ (Jan. 30, 1942, ch. 26, title IH, 
SsWGeso Stat..37.) 


The Act as initially enacted on January 30, 1942, Stat. 
23, is termed ‘Emergency Price Control Act of 1942.” 
This Act was amended from time to time; however, the 
amendments primarily dealt with the substitution of a new 
termination date, 7. ¢., 50 U. S. C. 901(b). Initially, the 
Act was to have terminated June 30, 1943. The termina- 
tion date was then advanced to June 30, 1944; thereaiter, 


to June 30, 1945; later, to June 30, 1946; and, finally, to 


= 


June 30, 1947. Further reference to the statutes pertain- 
ing to such amendments will be noted directly following 


Section 901, Title 50, U. S. Code. 


Maximum Price Regulations 148, 169 and 239 are the 
Regulations of the Office of Price Administration making 
detailed provisions with reference to meat products of the 


type involved in this case. 


Regulation 169, and as revised, dealing with the whole- 
sale of meat and veal, particularly applies to this case. A 
portion of such R. M. P. R. No. 169 is set forth in the 
appendix to this brief (7 ed. Reg. 10381, as Amended, 
feemed Wee, 10, 1942, effective Dec. 16, 1942), 


Statement of Facts. 


The indictment in this case consisted of fifty counts. 
The appellants, Stillman and Segal, were both found guilty 
of the same counts, namely, twenty-three in number. For 
reasons unimportant to this appeal the other counts were 
dismissed. 


BRIEFLY STATED, appellants Segal and Stillman were 
partners, engaged in the wholesale of meat. The evidence 
indicated that merchants purchasing meat from the appel- 
lants were compelled to pay in excess of the ceiling price. 
This excess of from one to eight cents per pound above 
the ceiling was paid to appellants or their employees in the 
form of cash. Such merchants were billed at the ceiling 
rate but made side payments to the appellants. The rec- 
ords, or invoices, issued by appellants reflect the ceiling or 
correct price allowed to be charged. They of course 
omitted the excess collected on the side. The appellants 
did not take the stand nor offer any affirmative defense. 


—4— 


The first count charged a conspiracy to violate the 
mmejeeney rice Control Actor 1932. 50 U.S Gye 
Sec. 901 et seq. The conspiracy count referred to certain 
Revised Maximum Price Regulations pertaining to the 
sale of meat, the most important of which is Regulation 
TOO. petrtamine to beet and veal. The remaining come 
of the indictment charge substantive offenses of two types, 
# €., in excess of the legal maximum price allowed and 
falsification of entries and documents required to be kept 
under the provisions of the Emergency Price Control Act 
and Regulations. The substantive counts were likewise 
PredicaicdeiponmUsewom@ye sap, sec, 901 e7 seq. 


The counts on which both appellants were found guilty 
are identified as follows: 


Count 1—Conspiracy count (from July 1, 1943, to 
Marcela 11, LO+6):. 


The counts charging over-ceiling sales are the following: 


Coumts 2, 3. 4, 50,40. 46, 47.46, 49 and 350. (These 
offenses are charged to have occurred at specific dates 
from about August, 1944, through March, 1945.) 


The counts charging false entries or falsification of 
records. of which appeilants were found guilty, are Counts 
12, 13, 32, 37, 38. 39, 40, 41, 42, 43 and 44. (These 
offenses likewise are charged to have occurred from about 
September. 1944, through March, 1945.) 


The evidence indicated that the appellants and others 
had sold wholesale cuts of meat to various retail butchers 
at prices mmenecsc ot tlie invoice reflected price." Imyoreas 
issued for each sale of meat carried the maximum ceiling 
price as of the date of such sales; in addition, appellants 
caused an over-ceiling price to be obtained in cash. The 
evidence indicated that the price per pound obtained in 
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excess of the invoiced price per pound, or ceiling price, 
varied from one to eight cents per pound, in most instances 
being from four to five cents per pound in excess thereof. 


Government’s witness Edward F. Cunningham [{R. 288 
to 291] was a Price Specialist of the Office of Price Ad- 
ministrator during the pertinent periods. Witness Cun- 
ningham was shown the various invoices or exhibits hav- 
ing been received into evidence and was prepared to testify 
concerning the maximum price as the same applied to each 
meat item as of the dates of the specific sales, whereupon 
counsel for the appellants stipulated with counsel for the 
Government that the prices shown for the meat items, beef, 
veal, pork products, etc., on the invoices were the maximum 
ceiling prices for those items on the dates of sales [R. 
290]. The case was submitted to the jury under this 
theory, as is reflected in one of the court’s instructions 
[R. 362]. No objection was made by counsel for appel- 
lants to such instruction. 


For the purpose of convenience we have attached to the 
close of this subheading a chart of the various Govern- 
ment’s exhibits, together with the specific counts that such 
exhibits were offered in support of. This index of ex- 
hibits may be helpful. It should, however, not be con- 
strued as an admission that the other exhibits, to which 
@omparticular count is referred @eere nom alsomettered in 
support of the entire case. 


Appellants, Stillman and Segal, were first engaged in 
the wholesale meat business, as partners, from about 
August, 1944, to January, 1945, under the name of 
Southern California Meat Company No. 2. 


Later, the appellants entered into a partnership with 
another person not on trial, namely, Aaron Rosensweig 
[R. 154], for the purpose of conducting a meat business 


sie. 


known as the “Centrai Packing Company. This later 
partnership started about January 1, 1945, for the purpose 
of buying, slaughtering cattle, and disposing of and selling 
the meat | ReglS6o)), 


Appellant Stillman was the ‘head man at the office” and 
operated the office [R. 157]. Rosensweig’s obligation was 
to buy and provide cattle for the business. Appellant Segal 
was to take care of the plant operations, cooler, salesmen, 
Ciem |, lO |p itsebtistivess operated for a briciapemmd 
of about three months [R. 158], following which the books 
of the Central Packing Company (the copartnership) was 
taken by Mr. Rosensweig to a Mr. Namson, also a witness, 
for the purpose of having income tax returns prepared. 
Shortly after this partnership had been terminated the 
assets were divided between the three partners, as is re- 
flected by the checks [Gowernment’s Exhibits 12, 13 and 
14]. 

Witness Samuel Namson |[R. 139] testified as to certain 
statements made in his office during either the month of 
March or April, 1945, by the appellants Stillman and 
Segal. These statements or admissions were made with 
respect to Government's Exhibits Nos. 10 and 11, being 
certain pages trom the books of the Central Packing 
Conipany. 


Witness Namson stated that he. as an accountant, in his 
desire to prepare the income tax returns for a former 
partner, Mr. Rosensweig, had had conversations with both 
Stillman and Segal [R. 142]. and had discussed with them 
entries in the books of their partnership [Exhibits 10 and 
11]. and particularly he discussed with reference to an 
eneny i the yougnal ai SiO ei.” 12-143). eine 
this conversation witness Namson staied that Stillman told 
him, Namson, that this money reflected a credit entry 
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from the sale of meat to different customers, and that 
appellant Stillman stated, “that this is money which has 
been accumulated from sale of meat to different customers 
and he called his bonuses over and above the ceiling prices 
that they paid” [R. 143]. Witness Namson further in- 
quired of both Stillman and Segal why this $30,100 was 
not entered to ‘‘sales” instead of crediting it to different 
partners, and then stated that Stillman said they were 
bonuses and didn’t consider them as sales [R. 143-144]. 


Witness Namson continued, and stated that he called 
attention to Stillman and Segal that by a correct entry, 
namely, after the entry crediting the sales with $30,100, 
that that naturally increased the sales from $1,236,000.00 
to $1,266,000.00. This testimony pertained to Govern- 
ment’s Exhibit 10 [R. 144-145]. Witness Namson stated 
that he corrected the trial balance accordingly, thereby in- 
creasing the sales, and Mr. Stillman put the item on the 
document in his presence on that day. 


Namson further testified that Stillman stated: “Weare 
in a partnership or joint venture. Three of us invested an 
equal amount of money” [R. 147]. Upon cross-examina- 
tion the witness Namson again stated that Stillman in the 
presence of Segal, had adinitted the receipt of a sizeable 
sum of money from the operation of the business, namely, 
as bonuses from the sale of meat over and above the ceiling 
price [R. 149-150]. 

Various retail meat dealers testified concerning specific 
purchases they had miade, to the effect that they had paid 
per pound for meat a sum in excess of that reflected by the 
various invoices introduced into evidence. 

Witness William Muehlberger, a merchant |R. 85]. 
stated that during the fall ot 1944 he was acquainted with 
both Stillman and Segal and that he, witness, conducted a 
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retail market in the vicinity. Witness was shown Exhibit 
1, an invoice bearing Serial No. 6034, which pertained to 
Count 3 [R. 88], and testified that he had bought the mer- 
chandise reflected on the invoice and paid for same, and 
that in addition he had paid a sum over the amount re- 
flected on the invoice, having paid this money to Stillman 
aveiite plant knowneas) ootthern Calitornia Nleati@om- 
pany,’ on East Vernon Street [R. 90]. Witness stated 
that in addition to the check with which he paid for the 
meat, as per the invoice, he paid an additional sum of 
money; that he believed it was $120.00 [R. 92]. That he 
had had a discussion with Stillman at or about this time, 
concerning whether he could get some meat, and that 
Silman stateds es, apowill be five cents over, Bill’ Bike 
93]. Witness Muehlberger gave like testimony concern- 
ing over-payments of approximately five cents per pound 
with reference to invoice Serial No. 6109, offered in sup- 
port of Count 2 {Government's Exhibit 2], stating that he 
paid five cents a pound in addition to the invoice price 
[R. 95]: that this sum was paid in cash and that he re- 
ceived no receipt for the cash payment [R. 98]. 


Another retail meat merchant who testified was Horace 
Greeley Weaver [R. 107]. He was an employee of a con- 
cern known as the “Clover Meat Company.” He stated 
that during 1945, he had a conversation with Segal with 
regard to purchasing meat for his employer and they held 
tis conversation at the plamt on Hast Vernon 7 sxenme: 
known as the Southern California Meat Company. Wit- 
ness stated that in the conversation with Segal he inquired, 
“How much do you want over for it, Lou?” and that Segal 
(Hou) Stared “Hivesceme, Sol said, “All rightygeieeiie 
some beef” [R. 111]. 

Witness identified Invoice No. 718, offered in support of 
Count 13, and stated he procured this meat and paid for it 
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by check in the full amount of the invoice; that he had paid 
money to Segal in addition to the check for the meat so 
obtained [R. 113], for which he did not obtain a receipt; 
that this was a cash payment. 


Witness Weaver then referred to Exhibit No. 4, offered 
in support of Count 5, and stated he had paid for this meat 
by check [R. 115-116], and that in addition he paid five 
to eight cents a pound but that he was not sure as to which 
invoice he paid five cents, or as to which invoice he paid 
eight cents a pound [R. 116]. 


Witness Weaver gave similar testimony concerning sev- 
eral other transactions wherein he stated he paid sums of 
money in cash to Segal for meat obtained over and above 
the invoiced amount. 


Witness Leo Blank, an employee for a meat concern, 
stated that he knew both Stillman and Segal [R. 180], and 
that he had paid to Lou Segal, first a penny a pound over 
ttesimxoiced ainount [RK. 182]; later, he had paid trom 
one to four cents a pound over the invoiced listing [R. 
184-185]. This witness testified similarly to various in- 
voices that were offered in support of various other sub- 
stantive counts. 


Gigzence S, Wright {R. 214), cneacede in the nicat 
business, gave similar testimony concerning payment of 
moneys in addition to the amount reflected on the invoice. 
iiemam particular, stated that he tiade iis payments to a 
person by the name of “Irving,” to whom Segal had told 
him he should make such payments [R. 220]. He stated 
that he paid two cents per pound for beef over the amount 
reflected on the invoice | R. 222]. 

Witness Donald Oliver Bircher [R. 231], Special Agent 


of the Bureau of Internal Revenue, gave testimony con- 
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cerning an interview he had requested of appellant Segal, 
stating that Segal had called at the Government office on 
June 9, 1945 [R. 245]; that Segal gave a voluntary state- 
ment after having been advised of his rights [R. 246], and 
that he was then inquiring concerning the income tax lia- 
bility of Segal and that of the partnership known as the 
Southern California Meat Company No. 2. 


Witness stated that the interview had been taken down 
by a stenographer and that, later, on June 15, 1945, Segal 
had returned to the office and that the statement thereto- 
fore taken had been signed by Segal on June 15, 1945 
[RoZ5l)) Whisis Gonermments Exhibit No. 33. Birener 
had been subpoenaed by the Government. 


In conformity with the requirements as provided by 
Zo S.C Scey  erinesard to ihe publiciiyeens: ce 
turns, and likewise with the Treasury decisions providing 
for their utilization by the Department of Justice, certain 
correspondence and telegrams were introduced in evidence 
to justify the Government’s position in using such returns, 
and likewise in obtaining the testimony of the Internal 
Revenue Agents Bircher and Phoebus, who both gave testi- 
mony concerning, first, the interview with Segal and the 
taking of his statement [Government's Exhibit 33], and 
the testimony that Agent Phoebus gave concerning his 
conversations with the appellants, Stillman and Segal. 


Both of these investigations were in the spring and 
summer of 1945, and pertained to an investigation being 
conducted by the Internal Revenue, of the income tax lia- 
bility of Stillman and Segal and their business under the 
copartnership names. 


The documents which were admitted into evidence and 
which we feel thoroughly comply with the requirements for 
prior authority and for the utilization of such returns, and 
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the obtaining of the testimony of the Internal Revenue 
Agents Bircher and Phoebus, are the following: 


Government’s Exhibit 30, being a letter from the Acting 
Commissioner of the Bureau of Internal Revenue, grant- 
ing authority for Agent Bircher to testify and cooperate 
with the Government in connection with the investigation 
being conducted in this case. 


Government's Exhibit 32, being two letters, one or 
which was a carbon copy of a letter dated September 27, 
1945, from the then United States Attorney to the Attor- 
ney General, requesting that authority be obtained from 
the Commissioner of Internal Revenue, as there indicated, 
and the original letter of October 5, 1945, being a reply by 
the Attorney General, to such letter. 


Government’s Exhibit 34, being a telegram from the 
Commissioner of Internal Revenue, authorizing the testi- 
mony of Agents Bircher and Phoebus, and others, in con- 
junction with this case and other investigations being 
conducted. 


Government’s Exhibit 38, being a letter from the Acting 
Commissioner of Internal Revenue, granting authority as 
outlined in said letter to Agent Phoebus, in connection with 
this case. 


It is thus apparent that compliance was had with the 
statute and the Treasury decisions with regard to inspec- 
tion, utilization and the obtaining of testimony relevant to 
information possessed by said Special Agents in conjunc- 
tion with their investigation of the income tax matters of 
both appellants. 


Government’s Exhibits 35, 36 and 37 are certified copies 
of returns, all for the calendar year 1944, dealing with 
either one or the other of the appellants or their copartner- 
ship, the Southern California Meat Company. 
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Portions of Government's Exhibit 33, a statement that 
Segal gave, was read into evidence [R. 253]. It shouldtbe 
noted that this testimony was limited to Mr. Segal [R. 
302-304]. 

In this statement Segal stated that in 1944 he and 
Stillman went into business under the name of Southern 
California Meat Company No. 2 [R. 255]. Segal stated 
that while he was engaged in this business, early in 1944, 
hemade collections imthetorm of “oift money~ [Ke 2ane 
in addition to the prices received from the sale of meat. 
Segal conceded that he sold his meat at the reeular OPA 
ceiling price and sometimes received from customers sums 
Ol money il addition (Ry 257 | Secal stated that mostmen 
the customers gave him funds on the side when the meat 
was sold [R. 258], and that the money was generally paid 
to him by putting i im his white coat pocket; thatvie 
change was ever asked in these donations [R. 260]. Segal 
stated that early in 1945 he had counted this money and 
had between $13,000.00 and $14,000.00 [R. 261]. 


Secal stated that He received this side money “roi 
August, 1944, until the end of that year; “when I was in 
the cooler they put some money in my pocket,”’ and that 
the majority of meat customers made such payments [R. 
264]; that they were becoming more generous |R. 265]. 
That his biggest day had been just before Christmas; this 
amounted to $2800.00 {R. 266]. That during the year 
1945 the amount received as “contributions,” or side 
money, was approximately $15,000.00 [R. 268]. [This 
was but for three months.| That he had considered these 
Payments as  exifapromis, Or “extra pits | Ree270P 
That the profit for 1944 from customers was approxi- 
mately $25,000.00 from “side money” payments [R. 279]. 

Special Agent Samuel s\. Phoebus, of the Bureau of 
Internal Revenue, also testified for the Government [R. 


KR 
292-308]. He, like Agent Bircher, had also been sub- 


poenaed. This witness was in a position to give corrobora- 
tive testimony concerning the interview had with appellant 
Segal, as is reflected by the written statement [Govern- 
ment’s Exhibit 33], as he was present when it was taken 
[R. 307]. It was stipulated that his answers would be 


similar to those of the previous agent, Bircher [R. 308]. 


Witness Phoebus, as previously indicated, also had 
authority to testify. Among other things he stated that 
in April of 1945, he talked with Stillman and was handed 
a book of the Southern California Meat Company [R. 
294]; that this was handed to him in response to his 
request to look at such books [R. 295]. This book 
became Government’s Exhibit 39. Certain pages of it 
were broken down into 39-a, 39-b and 39-c [R. 299]. 
Witness Phoebus stated that he discussed certain entries 
in the pages of this book [Exhibit 39] with Stillman 
[R. 298]. Witness further testified that the investigation 
he was then conducting was with relation to income tax 
returns of the Southern California Meat Company No. 2, 
Megestiliman and Segal (R. 299]0 


Witness Phoebus also testified concerning a conversa- 
tion he had with appellant Segal [R. 301], and in par- 
ticular told of a conversation he had had concerning the 
partnership income tax return [Exhibit 37]. He testi- 
fied that Segal had told him the item of $13,828.29, 
reflected on this return, was “side money,’ and_ that 
Segal had given further explanation as to having received 
this money from customers during 1944, and after that 
when he worked in the “cooler” of the Southern California 
Meat Company No. 2 |. 306]. Witness further testified 
that Segal stated this was from meat customers. 
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As stated, a list of Government exhibits and the counts 
to which certain exhibits were particularly directed, is 
the following: 


Government’s Exhibits With Reference to Counts. 


(Note: In most instances, Government’s counsel re- 
ferred to the count the exhibit had reference to.) 
Exhibit 
No. Page 
ily Invoice No. 6034, dated Oct. 25, 1944 
(For Identification) 85 
(In Evidence) 94 
Count 3. Reference is invited to the Exhibit 
itself. 


2 Invoice No. 6109, dated Oct. 25, 1944 
(For Identification) 85 
(In Evidence) 95 
Count 2. Reference is invited to the Exhibit 
itself. 


oh Invoice No. 718, dated Feb. 26, 1945. 
(In Evidence) Sisits 
Conit eet ered i support thereon. 112 
4, Invoice No. 607, dated Feb. 21, 1945 
(In Evidence) 117 
Conti: 
5. Invoice No. 389, dated Feb. 14, 1945 
(In Evidence) 118 
Cott: G, 117 
Gy Invoice No. 1505, dated March 21, 1945. 
(In Evidence) 120 
Count 4. 118 
Invoice No. 1666, dated Ifeb. 27, 1945 
(In Evidence) 121 
Counte 2: 120 
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Exhibit 
No. 
8. 


10. 


ae 


2: 


B3. 


14. 


Lee 


aise 


Page 
Invoice No. 165, dated Feb. 7, 1945 (For 
Identification ) zi 
Count 1—Overt act “p.” 
Invoice No. 1831, dated March 30, 1945 
(For Identification) 121 
Count 1—Overt act “‘r.” (iow Evidence 25 
Seven sheets from the books of the General 
Ledger, Central Packing Company 
(For Identification) 140 
(In Evidence) 148 
Count 32, and Count I—paragraphs ‘‘c” 
andl) ies 58) 
Four sheets from the books of the Central 
Packing Company (For Identification) 140 
(In Evidence) 148 
Check for $24,914.25 to A. Rosenweig 
(For Identification) 159 
(nvevidence) 160 
Connt 1. 
tcc tor 52511909 to He Silliman 
(For Identification) 159 
(In Evidence) 160 
Count 1. 
Check for $25,119.09 to Lou Segal 
(For Identification) 159 
(In Evidence) 160 
Countel: 
Immoices and check, dated Sept. 23, 1944 
(Cini idence) 175 
Count 39. 188 
Invoice No. 5387. dated Sept. 27, 1944 
(In Evidence) 189 
Count 48. 189 


Exhibit 
No. 
eae 


18. 


2) 


20. 


(Gh 


23: 


24. 


Page 
Three invoices and check for $356.60 


(In Evidence) 191 
Count 38. 190 


Invoice No. 6238, dated Oct. 31, 1944 

(In Evidence alo7 
Count 49—including Invoices Nos. 6300 
and 6221 We 


Invoice No. 18263, dated Aug. 31, 1944 
(In Bvidence )aig3 
Count 47. 193 


Invoice No. 7073, dated December, 1944 
(In Evidence) sls 
Count 50—including Invoice No. 7057 193 


Invoice No. 7456, dated Dec. 20, 1944 

(In Evidence) 173 
Count 43 194 
Invoice No. 7251, dated Dec. 12, 1944 

(In Eyidence yz: 
Count 40—Including Invoice No. 7267 KOS 
Invoice No. 7579, dated Dec. 28, 1944 

(In Evidence) 173 
Count 44—including Invoice No. 7634 196 
Several papers including Invoice No. 573, 
dated Feb. 20, 1945, and Invoice No. 684, 
dated eb. 23, 1945 (In Evidence 73 
Count 46. 
Invoice No. 8135, dated Jan. 17, 1945 

(In Evidence) 173 
Count 41. 198 
Iiisoree No, 1201, dated March 13, 1945 

(in Evidence) 173 
Count 45. 199 


No. 
Exhibit 
27, 


IS, 


20). 


0) 


Oe, 


a2, 


Ooh 


34. 


ape 


Invoice No. 5110, dated Sept. 12, 1944 
(In Evidence) 
Count 37. 
Invoice No. 7413, dated Dec. 18, 1944 
(For Identification ) 


(In Evidence) 
Count 42. 
Group of Invoices (I*or Identification ) 
(In Evidence) 
Count 1 
eter) received Oct, 16, 1945, by Mr. 
Bircher (For Identification ) 


(In Evidence) 
(From the Acting Commissioner, granting 
authority for Agent Bircher to testify, etc.) 
A two-page carbon copy captioned ‘Income 
fieeetiitts, etc. (lor Identification ) 
Letter received while Donald Oliver Bircher 
testified (In Evidence) 
(G@emecarbouecopy of letter dated Sept. 27, 
iA erom l, 5, Atty., to ti Gen. to 
secure authority from Comm. of Int. Rev., 
amuerenina arom Atty. Gen, or Oct. 9, 1045, ) 
Signed statement, dated June 15, 1945, by 
Mr. Segal (For Identification) 
(In Evidence) 
(In Transcript) 
(Offered and limited as to the appellant 
Sesolonly. All Connmts | R. 302-304) ) 
Telegram sent to Mr. Bircher (In Evidence) 
(From Commissioner of Internal Revenue, 
authorizing testimony of Agents Bircher 
and Phoebus. ) 


243 


241 


244 


246 
252 
233 
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No. 


Exhibit 


SO: 


S16), 


38. 


5° 


3A. 


oo) ey 
Ce. 
40. 


Certified copy of income tax returns 

(In Evidence) 
(Stillman’s return for the year 1944, filed 
March, 1945.) 


Certified copy of income tax returns 
(In Exadenee) 
(Segal’s return for 1944, filed March, 1945.) 


Certified copy of income tax returns 

(lia Evidence) 
(Partnership return of Southern California 
Meat Co., i.e., Stillman and Segal, for 1944, 
filed January, 1946.) 


Letter received by Samuel Phoebus 
(For Identification ) 
(In Evidence) 
(From Acting Commissioner of Internal 


Revenue, granting authority to Agent 
Phoebus. ) 


Book of the Southern California Meat Com- 
pany No. 2 (For Identification ) 
Comt 1. 

(Broken down into Exhibits 39A, 39B and 
39C) 

(Wliree pages were removed from the 
“Book’’—Government’s No. 39 for identi- 
fication, and received into evidence as Ex- 


hints eso and 39C.) 


exchange account page (In Evidence) 
Sales, Meat page (iit Evidence) 


A page headed “No. CR 3° (In Evidence) 
Certified copy of the order for the continu- 
ance of the grand jury (In Evidence) 
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ARGUMENT. 


i 
The Indictment Was Valid. An Erroneous Statement 
In the Caption as Distinguished from the Body of 
an Indictment Does Not Invalidate Same. 


Commencing on page 21 of Appellants’ Opening Brief, 
the contention is urged that the indictment was invalid. 


This contention is based on the extreme technical ob- 
jection that the caption of the indictment, after reciting 
September, 1945, then continued to allege certain facts 
with reference to February, 1945; whereas, in truth and 
in fact the “February, 1945,” should have been ‘‘1946.” 


A correct reading of the cases cited by appellants and 
the ones that we shall later refer to indicate that the courts 
recognize a distinction between an error in the caption, 
as distinguished from the body of an indictment. 


This is a matter fairly coming within the provisions 
Gmeloe Ss, C, Sec, 556 (1946 Edition), pertaining to 
defects of form in indictments. 


We agree with appellants that the body of an indict- 
ment as distinguished from the caption cannot be amended; 
however, even in the body of an indictment, obvious cler- 
ical errors have frequently been held as not fatal. 


A case illustrating the distinction between the caption 
and the body is the following: 
mee senmasper?, 103 h. 2d 956 (C. C. A110), 


in which case the court held that even erroneous state- 
ments of time as to when the offense was committed, was 
not fatal. In the Brown case, petitioner contended that 
the indictment was void because it was found by the 
grand jury prior to the date it alleged the commission 
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of the crime. The caption utilized the allegations the 
7in day ot AprilO3%G, whereas. in the charging par 
of the indictment the offense was charged to have been 
commiutted later, naimely, on April 29, 1936. The court; 
in citing many cases in support of its position, held con- 
trary to petitioner's contention and stated as follows: 
“The capiommieema part of the indi¢tinent.” eas 
merely the Trecemumo the court and errors tienem 
may be corrected by amendment. The fact that the 
caption contains an erroneous statement as to the 
time when themimeictmment was found is met a itatal 
defect which vitiates the indictment. The rule has 
been applied to cases where the caption recited that 
the indictment was found prior to the date the offense 
was alleged to have been committed.” 


While the Rules of Criminal Procedure were not in 
effect when this indictment was returned (their effective 
date having been March 21, 1940), it is believed that even 
Rule 7 (c) is contrary to the rather technical contention 
now urged by appellants. 


Discussion of Cases Cited by Appellants. 


A case appellants rely upon is United States v. Carney, 


163 Papecect (C. Ca). 


The Carney case does not support appellants’ position. 
There. the attempt to amend was to the body of the 
indictment as distinguished from the caption. <fforts 
were made to change an error from “K-14” to “A-14” 
with reference to an alleged counterfeited gasoline ration 
coupon. This Cireuit recognized on page 790 of the 
Carney opinion, in the cases cited, that there is a distinc- 


tion between the caption and the body of the indictment. 


On pages 22 and 23 of appellants’ brief they refer to 
the Jolson cases. First, the Circuit case of 123 F. 2d 
111, which was later reversed by the Supreme Court in 
anemeasce C1 U7. S. v. Jolmisom, 319 U. S. 503. It is 
difficult to understand why appellants place such reliance 
upon these cases. <A reading of the Supreme Court 
Johnson opinion, particularly at pages 509 and 510, 
wherein the court criticized the Circuit and the trial 
court for its technical holding concerning an order contin- 
uing the life of a grand jury which was already conducting 
an investigation, and in ultimately holding in favor of 
the government’s position, would surely indicate that the 
rule as announced by the Supreme Court in the latter 
Johnson opinion supports the government’s position in 
this case. As stated, we call attention to the comment 
made on pages 509 and 510, and will quote but a portion: 

“Since the law pernuts a continuance of the grand 
jury ‘to finish investigations’ begun during its orig- 
inal term, the most elementary requirement of at- 
tributing legality to judicial action should, unless 
violence is done to English speech, lead to a reading 
of the order of February 28 so as to restrict the 


grand jury to that which it legally could do instead 
of to an expansive reading making for illegality.” 


Appellants now argue that jurisdiction is lacking be- 
cause it is obviously impossible for a grand jury to 
continue to investigate in the month of [ebruary, 1945, 
a matter they first started in a later month of the same 
year, namely, September, 1945. This is but an illustra- 
tion of an extremely technical objection. Good sense— 
and we are confident appellants’ counsel enjoys such— 
could lead to no other rational conclusion but that there 


was a typographical error. February, 1945 should have 


been 1946. 


Where have appellants shown that they were prejudiced 


by the mistake of inserting “1945,”" rather than “1946”? 


We are quite in accord with the case of Ex parte Bain, 
12) U.S. 1, butnomeiiethe interpretation appellanrs 
would give it. From a reading of the Bain case, page 8, 
is noted a recognition of a distinction between the body 
and the caption of the indictment. The Evaporated 
AMlilk Association case is likewise not contrary to the 
position of the government. In the Ewvaporated case, the 
investigation by the grand jury of facts which were later 
made the subject of an alleged crime had not begun before 
the date of a petition for authority to continue consid- 
eration of a grand jury whose term was about to expire. 
In other words, the ultimate indictment returned in the 
Evaporated case resulted from new facts and not a 
Contintation: Owdsauie Statiites state, “* * * to dims 
investigations begun but not finished by such grand jury” 


Cours CA. 421 


Appellants fail to indicate other than that the grand jury 
which brought the instant indictment had not thereto- 
fore commenced investigation of facts which resulted 
in this charge. 

Appellants also rely upon the :dgerton case, 143 F. 2d 
697: however, this case is not in point for there the trial 
court had attempted to strike from an indictment a por- 
tion thereof. a matter which was not permissible until 


the adoption of the New Rules of Criminal Procedure, 


53 


which now the court is empowered to strike that which is 
surplusage (7. e., Rule 7(c) of Rules of Crim. Proc.). The 
Edgerton case is definitely in point in favor of the gov- 
erniment’s position, with reference to the recognition that 
a distinction is recognized between the body and the cap- 


tion of an indictment. 


“The only apparent qualification to the principle 
of Ex parte Bain consistently accepted, is that to 
vitiate an indictment the portion deleted must be from 
the body of the count. United States v. Fawcett, 3 
ieee Fy 2d) 764, 13235 eek 404. Barnard v. 
United States, 9 Cir., 16 F. 2d 451; Dodge v. United 
States, supra. But here the portion stricken was clearly 
within the body of each of the substantive counts, 
and therefor, in that regard as well, is within the 
Muerective Scope of tie doctrine.” 


Additional Cases Recognizing a Distinction Between 


the Body and the Caption of an Indictment. 


In the case of 


U.S. v. Bornemann, 35 Fed. 824, 


the court held that a misrecital in the caption of a date, 
it reading “1885,” for “1888,” where from the whole 
feconuetie error appeared to be merely clerical, is not 


fatal as the caption is no part of the indictment. 


tomtine same effect : 
Wee eClaiae 125) Fed, 92 (1D. C. Pa.); 
en ol. S,, 19. 2d 460 (C. C. A. 8). 


c/a 


In the /ewid Case, by reason of a clerical error, the 
charge of the offense, even in the body of the indictment, 
was that it was committed in October, 1925; the in- 
formation being filed April 8, 1925, correctly the offense 
should have been charged in October, 1924. The court 


held that this was not even fatal. 


A case holding that an indictment is not invalidated by 
an obvious error in the repetition of a date, even in the 


body of an indictment, is that of 


Lpormatsa Ukicntv. U. S., 281 Fed. 529 (C. CA 
Pccemenezo0 U). 5. /29. 


Indictments were held good, despite errors existing in 


same, in the following: 


Hoowe ogee lied. 918 (CC Ama), 


In the Hogue case the charge was perjury before a 


“clerk” rather than “Court,” as intended. 


Simmons v. U.S. 18 FF. 2d 85 (C. C. A, 8). 


In the Simmons case it was erroneously charged that 
the grand jury was sworn in “District Court of Okla- 


homa,” when it should have been “Federal District Court.” 


Attention is also invited to Government's Exhibit No. 
40, a certified copy of the District Court's Order for the 
Continuance of the Grand Jury. This Order complies with 
the requimememenuuece ls >, ©. \. 42], 
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Neither the Amendment to the Statute nor the Re- 
vision of the Regulation Acted to Terminate the 
Prosecution Herein. 


The Indictment Meets All Enlightened and 
Modern Conceptions of Tests Required to 
Properly Inform the Accused of the Ele- 
ments of the Offense Intended to Be Charged. 


Appellants again argue that because the indictment omit- 
ted the use of the term “As Amended,” with reference to 
ftom ltmereency Price Control Act of 1942,” and also 
omitted the term “Revised,” with reference to Regulation 
169, such entirely invalidates the charge. 


In the first place it should be noted that the Act itself, 
even as late as the citation noted in 50 U. S. C., Appendix, 
Sec. 946 (1946 Edition), clearly indicates that there is no 
necessity to refer to the Act in question by adding the 
phrase “As amended.’’ We quote from the Act itself: 


$946. Short title. 


“This Act [sections 901-922 and 923-946 of this 
Appendix] may be cited as the ‘Emergency Price Con- 
trol Act of 1942." (Jan. 30, 1942, ch. 26, title ITI, 
S00, 36 Stat. 37. )” 


Where do appellants show that they were prejudiced by 
the omission of the phrase “As amended?” Such an argu- 
ment is mere words. A common sense appreciation of 
realities must govern. The utilization or the absence of 
phrases which do not cast appreciable enlightenment are 
not like the talismanic command “Open sesame,” the 
magical command which opened the door of the robbers’ 
den of an Arabian Nights tale of the “Forty Thieves.” 


pe 


We seriously question, and counsel has not shown where 
he or his clients were taken by surprise by the failure 
of the indictment to include the phrase “As Amended,” 


or ‘Revised,’ with reference to the pertinent regulation. 


It should be recalled that this case was tried during the 
latter part of June, 1946, the verdict being given July 2, 
1946. This is not a case that was tried during the early 
days of “war-time” statutes; nor was it the first of such 
cases where convictions had been secured. In fact, many 
affirmations on appeal had been had of like offenses prior 


to the date of trial of this case. 


IP issinuestaaveties Eniercency Price Control Aeon 
1942,” as initially adopted in January of 1942, was by 
its terms to have terminated long prior to the date of 
the offenses charged herein; however, that section of the 
statute (50 U. S. C. 901(b)) dealing with extensions of 
the termination date was amended from time to time and 
the statute was in force and effect at all dates pertinent to 
the charges contained in this indictment. Reference is 
invited to the dates of the amendinents as noted under Sec. 
OOD mitle 50; U.S.C. 

Appellants contend that at a later time the Act became 
“the Stabilization Act of 1944,” and that such is not 
charged in the indictment. It is true (58 Stat. 632) that 
the Act which went into effect on June 30, 1944, and which 
covered most of the period charged in this indictment, 
stated that: 


“Vite xceamay be cited as the Stabilization Acton 
1944,” 


_27__ 
However, immediately thereunder we find the following: 


“TITLE I—~-AMENDMENTS TO THE EMERGENCY 
RICE CONTROL AcT or 1942.” 


This case was tried upon the theory of the Act in effect 
as of the date pertinent to the offenses charged. The in- 
structions given by the court, in reading both from the 
Act and the Regulations, were from the Act and the Regu- 
lations as they existed as to the dates pertinent to the 
charges. Appellants fail to indicate any place where the 
Regulations or statutes were improperly defined or read 
to the jury. Their only complaint is, the case must be re- 
versed because of the ontission of the phrase “As 


Pamenaed, Or Revised.’ 


In the appendix to this brief, and likewise in the ap- 
pendix of appellants’ brief, a portion of Revised Maxi- 
mum Price Regulation No. 169 is set forth. We have 
sought to copy the pertinent portions of this Regulation 
from the Revised Regulation No. 169, that was in effect 


as of the dates charged. 


Let us look at realities. Revised Maximum Price Regu- 
lation No. 169, the one pertinent to the charges here con- 
tained was issued December 10, 1942, effective Decem- 
ber 16, 1942 (7 Fed. Reg. 10381). An inspection of this 
Regulation certainly does not indicate that the matter came 
to an end upon its adoption. It is a rather lengthy Regu- 
lation and was amended from time to time in particulars 
nonsignificant to the complaints now urged. This Revised 


Maximum Price Regulation 169 contains schedules, des- 


a) 


ignated certain cuts of meat and what wholesalers could 
charge for same. It describes zones and exhaustively 
covers many kindred matters. At the outset of this Re- 
vised Regulation 169 is set forth the consideration or the 
purposes for such Regulation. 


As stated, this Revised Regulation was amended from 
time to time. Such is well known to be the case with al- 
most every “wartime” Regulation; however, appellants 
have not pointed out—and we are confident they cannot 
—that this regulation or its amendment was not in effect 
as of the dates charged. \We have read many of the amend- 
ments that were later issued but have been unable to find 
any amendment or regulation that would indicate a sub- 
stantial repeal as counsel has implied. 


a eiattemronsiaciminc Hinercency Price Comjole ver 
has often been cited as such, without ‘“As Amended:” 


Krams Bro. U. 5., 327 U. S. 614 (19465 

U.S. v. dPimomre & Co., 168 F. 2d 342 (1948) (Cc. 
CC. Ay ope 

Krimm Lumber v. Turney, 163 F. 2d 72 (1948) 
(Eiet Cte snr): 

Ciwied: U5, (Ol F.2d 139 (1947) (CAC ee 

morgane: U.S,, 149 F, 2d 185 (1945) (Cc, Cae 
mecertmacieozo U.S. 731; 

U. S. v. Friedman, 50 Fed. Supp. 584 (1943) (D. 
(, (Comme. 


Repeal of a Statute Does Not Affect 
Existing Liabilities or Crimes. 


At several points throughout Appellants’ Opening Brief 
the contention is urged that the Act was not in effect as 
of the dates charged. ‘There, again, much ado is made 
over the omission of the words “As Amended,” and “Re- 


=90. 


vised.” A mere inspection of the Act reveals that the con- 
tention urged is not sound and that assertion is patently 
in error. 50 U. S. C. 901(b) provides for the date of 


termination and states: 


ae Se <cChh iiatids sO Ollenses cOmmitied, OF 
rights or liabilites incurred, prior to such termina- 
tion date, the provisions of this Act and such regu- 
lations, orders, price schedules and requirements shall 
be treated as still remaining in force for the purpose 
of sustaining any proper suit, action, or prosecution 
with respect to any such right, liability or offense.” 
(Italics supplied. ) 


If the foregoing from the Emergency Price Control Act 
of 1942 were not of itself sufficient, we call attention to 
the well established rule that the repeal of a statute does 
not affect existing liabilities unless the repeal expressly so 
provides. Io this effect, see: 


ees. Co eos ido (fonmery i U. S.C., 
8829 and 29|a])- 


To like effect, with respect to a prosecution under this 
Pile weliicroency 4 hice Control ci, see: 


Quirk v. U. S., 161 F. 2d 138 (C. C. A. 8). 


To like effect: 
Cm ea s2O0 UW. 5, 53, 


In a prosecution under this same Regulation, 7. ¢., 169, 
amd the same Act, the Supreme Court held in the Hark 
case that the revoking of a pertinent provision of a Regu- 
lation was not a bar to an indictment for a violation com- 
mitted when the Regulation was in force. 
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The Modern Practice of the Federal Courts Is to Con- 
sider the Adequacy of Indictments on the Basis 
of Practical as Opposed to Technical Considera- 
tions. 


It has been established that for a pleader to set forth 
fiat certain factowanemime violation of a certain statute 
neither adds nor detracts from the allegations which alone 
must measure the sufficiency of such pleading: 


Tovion qmutmecee2 2. 2d 144 (C. C Ay 7) arene 
den. 266 U. 5. 634. 


It has been held that an indictment. to be valid, need not 
even refer to any particular statute if the facts them- 
selves state an offense: 


US cs vogwameos Fed. Supp. 7/02 (D. Co Maccae 


This Circuit in its more recent opinions has shown a 
liberal view with regard to sufficiency of indictment. We 


refer to the following: 


Todorow v7. U. S., 173 F. 2d 439 at p. 447. 


a>) odem, Mederal criminal pleading jee. 
confirmed by the Rules of Criminal Procedure, sanc- 
tions a plain, concise statement, in broad outline, of 
the offense charged, without particularity as to its 
details. An information, or indictment, is sufficient 
to meet modern requirements if it alleges basic facts 
covering the essential elements of a crime against the 
United States with enough particularity to fairly ap- 
prise the defendant of the nature of the charge and 
to enable him to protect himself from a subsequent 


prosecution for the same offense.” 


—_ 


Surely the indictment in the instant case meets all the 
tests set out in the above and the authorities later referred 
to. 


An inspection of the indictment in the instant case [R. 
2 to 26, incl.| will indicate that as to every count, and 
especially at the outset of each substantive count, the fol- 
lowing designation is noted: (50 U. S. C. App. 901, et 
seq.) Such designation can mean only one thing, namely, 
the law that was effective as of the dates charged in each 
of the respective counts. Judicial notice can readily be 
taken, and should be taken, to such amendments without 
the necessity of express allegations of “As Amended.” 
Miitesrenerence to a Stattite certainly carries with it refer- 
ences to any and all of its amendments. 


Additional cases supporting the rule that an indictment 
should be determined on the basis of practical rather than 
technical considerations are the following: 


2... Bickfomme aoe 2d 26 0(eme. 4. 9): 


In the Bickford case a perjury indictment was held to 
be sufficient although it did not directly aver that the off- 
cer administering the oath had competent authority to ad- 
minister sane. To like effect: 

Re. oS el eect. C.. A, 9) 
[Pen uay ll 

OR Sao Ccvou, 167 1 2d Alec. A. 9) | Mauar- 
der]; 

iGo) 0 esol Taz 776 (Cac A 9) | Kalse 
claims ]. 


An examination of the indictment will illustrate that the 
conspiracy count (Count 1) is very specific. It charges 
that the conspiring commenced on or about July 1, 1943, 


SS 


and continued thereafter until its fling (March 11, 1946). 
It gave the place; it charged the unlawful conspiring, and 
then sets forth certain specific paragraphs, from “a.” 
through ‘“k.,” alleging not only as to the Emergency Price 
Control Act of 1942, but also to the therein designated 
maximum price regulations pertaining to meat, and then 
followed with several overt acts, namely, from (a) through 
(r). In the overt acts, dates are mentioned, particular 
invoices as to their serial number are given, and amounts 


are designated. 


The substantive counts, by way of illustration, Count 2, 
gave the statutes, the regulation involved, the time and 
place, the name of the person who had paid to the defend- 
ants a sum of money in excess of the maximum ceiling 
price, the invoice serial number, and the amount per pound 
of the particular meat product as allowed by the regula- 
tions as to the date involved. Count 2 is one of the counts 
charging the sale for over-the-ceiling price. 


As an illustration of a count involving a false entry 
charge, we refer to one of such counts, namely, Count 12. 
This count is likewise extremely specific. It is difficult to 
see how any of such counts could have been more specific 
unless they had been evidentiary. 


This Court recently held, with reference to the suffi- 
ciency of an indictment and in sustaining same, in the case 
of 

Nivscpmme 1608 I. 2d 846 at p. 849 (CC A 
O) item sor, 5. O13, 


as follows: 
“This general allegation docs not stand alone. It 
is followed by a detailed description of the means by 
which the conspirators planned to impede, etc., the 


government's inspection functions. Taken in context, 
it is sufficiently definite to inform the defendants of 
the charges against them. It shows ‘certainty to a 
common intent’ and greater particularity is not re- 
Giimeds = Glasser v. United States, 315 U.S) 60) G2 
eect, 45/7, 86 L, id. 68” 


The correct rule for determining the sufficiency of an 


indictment is as follows: 


The indictment need only be a “plain, concise and defi- 
nite written statement of the essential facts constituting 


iiewoiense Charged.” 
Rules of Cremmal Procedure, Rule 7(c). 


As the Supreme Court said in Hagner v. United States, 
285 U. S. 427, 431-4 (1932): 


“The rigor of old common law rules of criminal 
pleading has yielded, in modern practice, to the gen- 
eral principle that formal defects, not prejudicial, will 
be disregarded. The true test of the sufficiency of 
an indictment is not whether it could have been made 
more definite and certain, but whether it contains the 
elements oi the offense intended to be charged, ‘and 
sufficiently apprises the defendant of what he must 
be prepared to meet, and, in case any other proceed- 
ings are taken against him for a similar offense, 
whether the record shows with accuracy to what ex- 
tent he may plead a former acquittal or conviction.’ 
Coma ard Sayre «. Uiieed Statics, 157 U. S. 286, 
2o0eosenma, Utined States, 161 U, S. 29, 34.” 


This indictment clearly meets these tests. 


234. 
For like authority sce 


Armour Packing Company v. U. S., 209 U.S. 56, 
particularly pages 83 and 84. 


This circuit has sustained an information which is sub- 
stantially similar to the charges herein involved and which 
likewise involve a violation of Maximum Price Regulation 
No. 169 (beef, etc.), in violation of the Emergency Price 


Control Act of 1942. See the following: 
Flanagan @. U. S., 145 F. 2d 740 (C. C. A. 9). 


Attack on Revised Maximum Price Regulation 169 has 
been before the Emergency Court of Appeals and decided 


favorable to the government. 


See: 
Supertor Packing Co. v. Clark, 164 F. 2d 343 
(Eimer Cn), 
Ovmont v. Clark, 164 F. 2d 354 (Emer. C. A.) 


The contentions urged by appellants have been hereto- 


fore presented in a rather analogous case. 


We refer to: 


iver sere OmmormGl Ff. 2d 337 (Cl CAO 
Cent udcimmogmeameet, 1744, 


In the Kersten case the Information charged violation 
of the Emergency Price Control Act, As Amended, while 
the dates alleged were clearly subsequent to June 30, 
1946, at which times said Act had expired but was, shortly 
after, revived by the Price Control Extension Act of 1946. 
In the Kersten case it was contended that there was error 


in not charging that such acts were in violation of the 


Seah 


Price Control Extension Act, rather than as charged 
in violation of the Emergency Price Control Act. The 
court disposed of the matter far more tersely than we, we 


regret, have been able to in this brief, by stating at page 


339: 


“Tt is true, the caption and body of the information 
do not refer to the Price Control Extension Act. But, 
the facts alleged clearly charged a violation of $4, 
as extended, and the failure to cite the Price Control 
Extension Act could not have misled Kersten to his 
prejudice.” 


Reference to a Wrong Statute Does 
Not Invalidate an Indictment. 

As noted above, the Kersten case illustrates that facts 
and not designation of names is the controlling factor in 
consideration of an indictment. In other words, actual 
prejudice must be shown and must result. This is a prac- 
tical world and no longer are the courts inclined to heed 
frivolous complaints based upon overly nice but unprejudi- 


cial omissions. 


It is well settled that even reference to a wrong statute, 
whether in the caption of the indictment or in the body, 


does not void the indictment. 


fio this effect, see: 
Martti UC mee me 2d 236° (CC, A. 10): 


Bishi du mereezo led. 4/7 (C. C, AG), cert. 
den: 260M ees A Lo RII; 


V cdwmd, Ome ied: 550 (C. C. A. 9). 


ae 


It has also been held that reference to a wrong statute 
in an indictment does not invalidate the indictment if the 
acts charged therein are sufficient to constitute an offense 


under some other statute of the United States. 


To this effect, see: 


Gapogeme O25 ol F. 2d 609 at 616 (CC AU) 
cert. den. 284 U. S. 669; 


US ecm gronesom, 312 U.S. 219 at 229. 


“Tn order to determine whether an indictment 
charges an offense against the United States, designa- 
tion by the pleader of the statute under which he 
purported to lay the charge is immaterial. He may 
have conceived the charge under one statute which 
would not sustain the indictment but it may never- 
theless come within the terms of another statute. See 
Wiliams uv. United States, 168 U. S. 382. On the 
other hand, an indictment may validly satisfy the 
statute under which the pleader proceeded, but other 
statutes not referred to by him may draw the sting 
of criminality from the allegations. Here we must 
consider not merely the Sherman Law but the related 
enactments which entered into the decision of the 


district cour 


Discussion of Certain Cases 
Noted by Appellants. 


Appellants place great reliance upon the case of JV. 
Kraus, discussing same on page 34 of their brief and at 
other places. We feel that this case is not in point and 


certainly not in support of appellants’ position. The Kraus 


i 


case, 327 U. S. 614, is the one which pertained to “tie-in,” 
or “combination” sales of chickens. It pertained to Poul- 
try Regulation 269, not the instant Regulation 169. We 
feel that the language of the Kraus opinion definitely sup- 
ports the validity of RMPR 169, here involved, and points 
out the distinction or flaw which existed in the Poultry 
Regulation No. 269. The court pointed out in the Kraus 
opinion that “tying” agreements were not prohibited by 
the pertinent poultry regulations, and illustrated on page 
625 that the Administrator had specifically prohibited the 
“tying’’ agreements in the meat regulation, RMPR 169, as 
amended March 30, 1943, and in other similar such regu- 


lations. 


Reference on pages 38 and 39 of appellants’ brief, to the 
Anichinson opinion, 312 U. S. 219, also is not justified. 
The Hutchinson case pointed out that even a wrong refer- 
ence to a statute in an indictment does not invalidate same 
if the facts charged are sufficient to constitute an offense. 
It is difficult to understand how appellants can argue that 
the facts charged in the instant case are not sufficiently 
certain. To have gone further would have been to recite 
evidence. The facts alleged are certainly ample to protect 


the accused from a charge for the same or a similar offense. 


It is difficult to see where appellants find any aid in the 
DeJonge opinion referred to on page 40 of their brief. 
It is of course well established that convictions cannot be 
supported upon a charge not made. The De/onye case 
pertained to the criminal syndicalism law then in existence 


in the State of Oregon, which was held to be bad as op- 


Sos 


posed to guarantee of jree speech and due process assured 


by the Fourteenth .\mendment. 


The reference to the Viereck case, 318 U. S. 236, is also 
not to point. The court clearly pointed out, in reversing 
the conviction had in the Viereck case, that the statute did 
not require registrants to make statements of their activi- 
ties other than those in which they had been engaged as 
foreign agents. We fully agree that an indictment must 
be a clear and concise written statement and sufhciently 
definite to protect him against a subsequent charge for the 
same offense. However, where have appellants illustrated 
to this court any holding so declaring the invalidity of 
RMPR 169, here involved, or of the Emergency Price 
Control Act of 1942, likewise here involved? 


The Sd@einels case of this Circuit. 169 F. 2d 789, te- 
ferred to in appellants’ brief on page +1, and at other 
places, is likewise stretching an opinion beyond its an- 
nouncements. The Samitels case is readily distinguishable 
from the instant case. In the instant case, excepting for 
the omission of the now contended magical words “As 
Amended,” or “Revised,” appellants fail to show where 
this court improperly charged the jury as to the regulation 
and statute that was in effect as of the date of the offenses 
alleged to have been conimutted. In fact at time of trial, 
when the government had placed the witness Edward F. 
Cunningham, the Price Specialist of OPA, on the stand 
[R. 288-291], counsel representing appellants stipulated 


with regard to such testimony and, furthermore, raised no 


ae 


objection to the court’s instruction as ultimately given with 
reference to the price per pound authorized, as will be 
moved [R. 362]. 


A different situation existed in the Samuels case. No 
agreement was entered into as to what price was permitted 
for the whisky involved. In the Samucls case three sepa- 
rate statutes were charged to have been violated by reason 
of the conspiracy. In the instant case no objection appears 
to have been made to the court’s instruction now com- 
plained of, with respect to the specific price permitted per 
pound for the meat in question. Furthermore, this in- 
struction is a correct statement of the law as announced 
by the relevant regulation. In the Samuels case the trial 
court had erroneously instructed on one of the three laws 
involved in the conspiracy charged, hence there was no way 
of determining whether the verdict was based upon a cor- 
rect or incorrect instruction. The Sammels case further 


discussed the proposition of special and general verdicts. 


The court’s right to have instructed the jury with regard 
to the amounts allowed per pound ts well established by a 
similar case of this Circuit also pertaining to Regulation 


169, namely, the sale of meat. 


To this effect, see: 


Flannagan uv. U. S., 145 F. 2d 740 (C. C. A. 9). 


In the Flannagan case this Circuit also held, with regard 
femthesclement ot mient, that a wilinl sale at an @xcessive 
price necessarily implies specific intent to sell it (ineat at 


such a price). 


es 
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The Court Did Not Err in Refusing to Grant Defend- 
ants’ Request for a Bill of Particulars. 


It has heretofore been pointed out that this indictment 
was quite specific. It was surely sufficiently definite to 
inform the defendants of the charges against them. 


It isswell@settled| thatvaeill of particulars is propeniy 
denied where the indictment is reasonably definite as to the 
offense charged) =o this effect: 


Rogue ones |, 2d 238 (C, C. AG). 


And the true rule is, that the discretion of the court in 
det; ticeagbtl ox panticiiars is not reviewable excepiinea 
case of abuse of discretion. 


Mor iicretrectrcee 
Wong hare OS, 273 U.S. 77. 


Quotations from two opinions which we feel are most 
appropriate, are the following: 


Nye @ Nessemc, U. S., 168 F. 2d 846 at paeal 
(Ci. Beret 556 U.S. 613. 


“Tt is elementary, of course, that the denial of a 
bill of particulars is not ground for reversal if it does 
not amount to an ‘abuse of discretion. Wong Tar v. 
Witten States e730 >. //, 47 S. Ct. 30077 ie 
545. We agree with appellee that the indictment here 
is an exceedinely specifie document, and that no abuse 
of discretion is shown to have resulted from the trial 
court’s refusal to compel disclosure of further par- 
ticulars. Although it may be true that defendants 
could not have known in advance of trial what various 
facts and circumstances were to be relied upon by the 


Pee, ae 


government as proof of the alleged conspiracy, this 
does not necessarily indicate that they were prejudiced 
by the denial of their motion. The government should 
not be compelled by a bill of particulars to make a 
reommlete diseovery Of its entire case. Braatelicny, 
United States, 8 Cir., 147 F. 2d 888: Rubio v. United 
States, 9 Cir., 22 F. 2d 766, certiorari denied 276 
Wes olO 45S Cr 2130/20 bd. 734,” 


igamge wv. UO. Syelol F. 2d 680 at p. 685 (C. C. 
yee): 


a * PA eeneietorere siiowil, the iniormition 
referred specifically to the regulations and the statutes 
involved. The purpose of a bill of particulars is to 
secure facts, not legal theories. Rose v. United States, 
een. 149 Pe2de7 oes. Planiaeane... United 
States, supra. 


“lav Braatelien aie y. United statesc Cite 147 
F. 2d 888, 892, this court said: ‘Moreover, a motion 
for a bill of particulars is addressed to the sound dis- 
cretion of the court and, unless it is made to appear 
that this discretion has been abused, the ruling will 
not be reversed. Hartzell v. United States, 8 Cir., 72 
[emo ose incse ss United Stites, o Cir, 123 
eed, O29. 


‘We are convinced that the defendant was not lack- 
ing as to information of the acts charged to have been 
committed by him and the regulations and statutes 
piclaredsthereny. Lhws the court did not err 1 over- 


ruling the motion for a bill of particulars,” 


a 


It is of course well settled that judicial notice is taken 
of regulations or matters published in the Iederal Regis- 
ter. Such publication creates a rebuttal presumption of 
notice. Such is so declared by statute 44 U. 5. C., See. 
307, and likewise by a similar case of this Circuit involv- 
ing a prosecution under this same Act and Revised Maxi- 
mum Price Regulation 169, namely, Plawmagamv. U. S75 


145 F. 2d 740 (C. C. A. 9). 


We have heretofore pointed out that each and every 
count of this indictment was very specific. To have 


pleaded more would have been to plead evidentiary facts. 


It should be recalled that the defendants were engaged 
in the wholesale of meat products. Surely, as such, they 
were aware of regulations pertaining to their industry, 
especially since their industry had most of its customers 
within the metropolitan area of Los Angeles. The de- 
fendants saw fit not to take the stand; consequently there 


is no evidence contrary to that offered by the government. 


Where have they shown any prejudice from the denial 
to grant the bill of particulars, for in no place do they 
state that the court read to the jurv regulations or laws 
that were not in effect as of the dates charged. Their 
repeated but frivolous charge is: The indictment fails to 
use “As Amended,’ with reference to the Act, or “Re- 
vised,” with reference to the Regulation. 

By whatever ime you may call them, or Whatcve 
adjectives are appended to such law and regulations; they 
were still equally valid and in existence as of the dates 


charged and as instructed by the court. 


=) es 
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The Evidence Was Entirely Sufficient to Justify the 
Verdict as to Each Count. The Verdict Was 
Fully in Accord With the Law. 


On page 51 of appellants’ present brief there commences 
the contention that the evidence is insufficient to support 
the verdict. Here again we see the already well worn 
contention being repetitiously urged that the indictment 
charged offenses under the Act and Regulation that were 
later amended and revised. We feel we have answered 
these contentions and have shown that no prejudice re- 
sulted to appellants from such omission, even though it 
might have been better practice to have inserted in the 


indictment the phrase “As Amended.’ and the term 
“Revised.” 


There are certain well-established rules governing ap- 
peals. Before discussing in detail certain of the conten- 
tions urged by appellants with regard to the contended 
insufficiencies of the evidence, we feel that it will not be 
amiss to digress and set forth a few of these principles. 
They are as follows: 


1. Appellate courts will indulge all reasonable presump- 
tions in favor of the trial court and draw all inferences 
permissible from the record, in determining whether the 
evidence is sufficient to sustain a conviction. 


diapiiis eirect : 
Tiendasonc. U.S. Nae ediOal CC Ao): 


2. Appellate courts will rarely substitute its views on 
the weight of the evidence for those of the jury, even 
though the appellate court might have reached a different 
conclusion. 


ne 


To this effect see: 


Tomaama GOS. 87 lf, 20°64 at p. 67 (Ce Dae 


3. Normally, the sufficiency of the evidence is a jury 
question. A fairly recent case in support of this proposi- 
tion, and pointing out that the appellate court is not called 
upon to weigh conflicting testimony but only to determine 
whether there was some evidence competent and substan- 
tial before the jury, fairly tending to support the verdict, is 


evinces. 120 F. 2d 115 (©) Cee 
cert. den. 314 U. S. 627. 


De vlikesetices: 
Crumpton. U. S., 138 U. S. 361. 


In view of the above well-settled principles, an analysis 
of the testimony will clearly show that there was sufficient 
evidence before the jury to have found the existence of a 
conspiracy upon the part of both Stillman and Segal. They 
were both engaged in the same common enterprise. The 
testimony clearly shows that Segal told several retail meat 
merchants that they would have to pay a sum of money 
in excess of the ceiling price; that Stillman did likewise. 
as to at least one of such merchants, the witness Muehl- 
berger [R. 90 and 93|. The evidence shows that the in- 
voices did not reflect the true price as to those counts per- 
taining to false entries, and likewise as to the count per- 
taining to the alteration of the books of the partnership, 
Commis: 


The evidence also shows that there was the existence of 
a partnership, first ttnder the name of the Southern Cali- 
fornia Meat Company No. 2. existing between Stillman 
and Segal, commencing in August of 1944, and following 
which an additional partnership existed between Stillman, 


ee ie 


Segal and Rosensweig, commencing about January of 
1945, under the name of Central Packing Company. 


Appellants contend that there is no proof of an unlawful 
agreement. This Circuit, and others, has repeatedly held 
that the proof of an unlawful agreement may be had by 
circumstantial evidence. To such effect see the often 
quoted case of 


More vo, U. 5.9) F. 2d 691 at p. 694 (C. C. 
eo) 


See: 
Gram v. US. 16 2d 38 (CC. A..3). 


In affirming a conspiracy prosecution pertaining to the 
Emergency Price Control Act of 1942, in the selline of 
corn in excess of the ceiling price, this broad principle of 
participation being inferred from the facts and circum- 
stances is again announced. 


Ina very recent case from this Circuit, this rule is again 
ammouticed. See: 


Nye & Nissen v. U. S., 168 F. 2d 846 (C. C. A. 9), 
alt. 500. We Sao 


This Court, on page 852 of the Nye @ Nuassen opinion, 
stated as follows: 


“The existence of a conspiracy may be inferred 
from acts of persons which are done in pursuance of 
an apparent criminal purpose. Blumenthal v. United 
Siatcs, 9 Cir locmeee( 2d mecs. aririned 332 U. S. 
peo, 08 5S. Ct, 248) 


2 * = * * * * Be 


“Once the existence of a conspiracy is clearly estab- 
lished, slight evidence may be sufficient to connect a 


ee. 


defendant wath it. Mi@vers v. United States. 6 Gimm 
94 F, 2d 433, certiorari denied 304 U. S. 383, 38 S. 
Gi, 1059, 82° Ed, 1545: Phelps we United Starnes 
8 Cir., 160 F. 2d 858. The evidence here is more 
than slight.” 


A case additionally to point is the following: 


Ppravcmimm aU. S., 125 F. 2d 283 (C. C. AvG) 
(reversed on other grounds, 317 U. S. 49). 


In the Braverman case the rule with respect to reason- 
able inferences that may be drawn from all the facts and 
circumstances, to show the existence of the conspiracy, is 
noted in the following language (p. 286): 


“The rule of our circuit and others was clearly 
stated and approved by Mr. Justice Sutherland, re- 
tired, with whom sat the present Chief Justice and 
Circuit Judge Glark in United States v. MlantomyZ 
Cir, 107 Fo 2de32 539: “It is not mecessary thar 
the participation of the accused should be shown by 
direct evidence. The connection may be inferred from 
such facts and circumstances in evidence as legiti- 
mately tend to sustain that inference. Indeed, often 
if not generally. direct proof of a criminal conspiracy 
is not available and it will be disclosed only by a 
development and collocation of circumstances. In 
passing upon the sufficiency of the proof it is not our 
province to weigh the evidence or to determine the 
credibility of witnesses. We must take that view of 
the evidence most favorable to the government and 
sustain the verdict of the jury if there be substantial 
evidence to support it. Hodge v. United States, 6 
Cir.. 139 2d 596 sbitzeerald \. United States) 6 ie 
20 TameZdess 1,’ 


Zaye 


It is, of course, well settled that co-defendants may be 
liable even though they only aid and abet one anotner. 
This principle is statutory. 


Hero se = ec, 500 (1946 Rdition): 


There are many cases construing this point, including 
fieecase Of Umiied Simies v. Pinkeriow, 328 U.S. 640 at 
p. 647. 


This principle is acknowledged in this Circuit in the Nye 
& Nissen case. 168 F. 2d 846 at p. 854 of the opinion. 
(i 356 U, 5S. 613) 


Additional authorities upon the principle of holding 
joint confederates hable for the acts of the confederate, 
even under substantive charges upon the theory of aiding 
and abetting, are the following cases: 


Bossa. U Sw eo0les, 160 at p 164; 
Borg cu. Ua swezosts 2 350) (€ C9 cent. 
den, 296 Ue Same is. 


U.S. v. Olnweiss, 138 FP. 2d 798 at p. 600 (C. CA. 
2), cert, deme eZ Ss. 744) 


In Answer to Additional Specific Complaints 
Raised by Appellants, Discussing the Alleged 
Insufficiency of the Evidence. 


We have already covered the point that the evidence was 
entirely sufficient to have supported the jury's verdict that 
a conspiracy existed and could logically be inferred to have 
existed as charged. It should be noted that neither of the 
appellants testified; they were content to conclude without 
offering any affirmative evidence. It is well settled that 
meecorroboration need) DeshedyGi the testimony of an ac- 
complice. if it can be said that the retail merchants who 
purchased this meat were accomplices. In the federal 


ee 


courts it is well settle’ that the testimony of an accom- 
plice alone will support a conviction; and, further, that the 
court is not compelled—although it is better practice—to 
give an instruction along this line. 


To this effect: 


Caminetét v. U. S. 242 U. S. 470 at p. 495; 


Bass ss eeolee, 2d 13 (C. C, Ao ene 
denez/O Um omcos, and 


ine 2 Ue Selo. 2d 353 at p. 355°( Ce Ga 
Seccismcdenma2) WU. 5. 740. 


A rather recent opinion of the Supreme Court supports 
the proposition that by reason of the aiding and abetting 
statute, acts committed by one conspirator are attributable 
to his co-conspirator for the purpose of holding him 
liable for the substantive offense, and this is true whether 
the overt acts charged in the conspiracy count were also 
charged and proved as substantive counts, pointing out 
that the agreement to do an unlawful act is distinct from 
the doing of the act. 


Morsuch ctiect. 
Pinkerton v. U. S., 328 U. S. 640. 


Complaint is urged that there was only one merchant, 
namely, the witness William Muehtberger, who testified 
with relation to over-ceiling purchase discussions with the 
appellant Stillman, and appellants urge that there is no 
evidence of any conspiracy in his testimony. To this we 
again reply that even the testimony of one witness con- 
cerning such factors is sufficient. The witness Muehl- 
berger stated, in effect, that Stillman told him 1f he was 
to secure meat he would have to pay five cents per pound 
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over the ceiling price [R. 93-95], and that he, the witness, 
paid such sum over and above the ceiling price. This, 
coupled with adnussions made by Stillman to the witness 
Namson, in the presence of Segal, wherein Stillman 
stated that a sum of money reflected on a book of the 
partnership resulted from bonuses over and above the 
ceiling price [R. 143], together with the partnership 
between Segal and Stillman, and other pertinent evidence, 
was sufficient to support the jury’s verdict, especially 
when there was no evidence to the contrary. 


The complaint concerning the testimony of witness 
Namson, commencing on page 54 and also discussed in 
other parts of appellants’ brief, overlooks the fact that 
this testimony pertained to adnussions voluntarily made 
by either Segal or Stillman in the presence of Namson, 
and they were offered as such admissions. To discuss 
them in detail would be to over-lengthen this reply brief. 
Counsel complains that testimony of Internal Revenue 
Agent Bircher (App. Br., p. 55) pertaining to disclosures 
made by Segal concerning his income tax, is not proof 
of conspiracy or a declaration in furtherance thereof. 
To this we fully agree that this does not prove a con- 
spiracy nor was it offered for that purpose. A fair 
reading of the transcript will clearly reveal that this 
testimony was offered as to, and was limited solely to, 
the defendant Segal [R. 302-304]. 


Counsel’s reference to the Aralewnch v. U. S. case, 
336 U. S. 440, does not support his claims. The 
Krulewitch case pertained to a Mann Act prosecution, 
where the Supreme Court held it was improper to utilize 
against a co-conspirator standing trial the remarks be- 
tween a victim and another conspirator occurring six 
weeks after the transportation. The evidence was not 
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offered in the Aridewitch case as offered here, namely, 
against the person making the utterance. We are, and 
of course must be, in full accord with the Arulewitch 
opinion and also its very excellent discussion criticizing 
the over-use of the conspiracy charge. In other words, 
the Krulewitch case holds that a co-conspirator is not 
bound by the remarks of a fellow conspirator, occurring 
after the fulfillment of the conspiracy. It does no violence 
to the established rule that admissions are always admis- 


sible against the person making same. 


The Piswck case is also not properly applied.” Vihat 
case holds that a confession or admission of a co-con- 
spirator after his apprehension is not binding on the 
other, and also that a conspiracy terminated with the 
last overt act. It is obvious that such opinion does not 


apply here. 


Appellants also argue that evidence was not offered to 
Slipport cach andecvery One of the matters referred@e 
in the conspiracy count. We need not cite authorities 
to prove that such is not required. The offense is the 
conspiracy and an overt act performed in furtherance 
thereof. Appellants are incorrect when they state that 
no overt act Was proved, as they contend on page 56 
of their brief. Without going into all of such overt acts 
that were established. we specifically call attention that 
overt act “r” of Count 1, 1s fully supported by Gov- 
ernment’s Exhibit No. 9, admitted into evidence [R. 123]. 


This pertained to the payment by the merchant, witness 


a 


Weaver, of over-ceiling sums paid per pound for beef 
of from five to eight cents per pound. There was no 


testimony to the contrary. 


We concede that no testimony was offered in support 
of several of the overt acts; however, even the proof of 


one is sufficient. 


igen on Umea 2d 691 (CC. Alo), 


sitere is also auui@rimstomthe elicct that proot Of an 
overt act in furtherance of a conspiracy, although not 


charged, is proper. 


USS. vu. Negromiciecdnlos (CC. AZ). 


The complaint urged with respect to lack of proof to 
hold each defendant as to the substantive counts has 
heretofore also been frequently urged, but it is well 
evapisned under 16 US) °C. 550. that a, person is 
lable for an act of his coniederate even tnder a sub- 


stantive charge, upon the theory of aiding and abetting. 


Nye & Nissc eo, 0. So \er) eedmeree C26. A. 
0) autd. 33000) solar 


Appellants also argue that there is no evidence that 
the defendants, or either of them, made or caused to be 
made any false entries on the invoices involved; and, 
further, they urge that the sales records or invoices are 
not the type contemplated by the regulation which requires 
the making and retention for inspection of accurate 


records of each sale. With regard to the proof of the 


a 


defendants making stch entries we feel the ewidence 
clearly establishes that both appellants, as partners of 
this concern, caused sales records, a duplicate copy of 
which was given to the buyer. to reflect the proper selling 
price, but@avhich recordsmiwere false and incorrectmim 
that they failed to reflect entirely what was charged 


to the various merchants, 1.e., the side payments. 


In the appendix awe hawe set forth a portion of tie 
Revised Maximum Price Regulation No. 169. We now 
Call attention to tle =portion commencing, SECTION 
1364.407—Recorps AND Reports.’ A_ reading of this 
subdivision of the regulation will clearly reveal that a 
practical interpretation to be given such regulation is 
that the wholesaler of beef, veal, etc., shall make and 
preserve sales records and they shall be accurate, showing 
the “date,” “‘name and address of the buyer,’ “quantity, 
type On cit, rade = and the price chareed or receiged 


Gr paid tiencior.. 


How the regulation could be any more specific and 
upon what grounds appellants now challenge same is 


difficult of comprehension. 


Appellants would argue that there is no proof offered 
that these sales records and books were the kind required 
to be kept, and that the prosecution failed to produce 
evidence to that effect. Had any effort been made to 
have characterized such sales shps and books, counsel 
would have then objected that such evidence was calling 
for a conclusion. It is felt that this matter was aniply 


and properly covered by the court's instruction and that 
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the regulations speak for themselves and fully cover the 


subject here involved. 


Appellants fail to cite a single case supporting their 
charge that such sales slips and books of a concern have 
not been held to be the type required by the provision 
of RMPR 169. 


The Contention That the Side Payments Were 
Tips Is Evasive and Unfounded. 

On page 62, appellants repeat the unique contention 
that the price received over and above the ceiling price 
for the meat sold was in the nature of “gifts,” “tips,” 
or “gratuities.’ pointing out that they were similar to 
a tip given to a waiter when presented with a restaurant 
bill. This contention is so flimsy and unsound that it 
iemoardly worthy of reply. Suffice 1t Mowsaethat each 
of the witnesses testified that they paid certain specific 
set prices per pound above ceiling price to one or either 
Oreile appellants or other employeesauior all micat re- 
ceived and were given to understand if they didn't so 
pay they wouldn't receive the meat. Tips may often be 
placed under one’s coffee saucer and to that extent be 
concealed. but there and there alone is there any similarity 
between the over-ceiling charges demanded and received 
by the appellants and the contention that they were 
“gifts” or “tips.’ The regulations specifically provide 
that they “shall not be evaded, either by direct or indirect 
methods” (see appendix to this brief), R. M. P. R. No. 
169, Sec. 1364.400. 
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WAL 
The Regulations Were Sufficiently Definite. 


On page 63 of appellants’ brief the contention is urged 
that Revised Maximum Price Regulation 169, the one 
most pertinently involved, is so uncertain it cannot form 
the basis of any criminal prosecution. Again we note 
that appellants rely upon the Krause case, 327 U. S. 614. 
We have hertofore pointed out, page 36 of this brief, 
that the Krause opinion approved of the instant Regula- 
tion 169 but held invalid the Poultry Regulation 269, 


by 


because it did not specifically prohibit “tying” agreements 


as the instant Regulation 169 does. 


The validity of the regulation in question has been 
sustained upon numerous occasions. We have cited many 
Cases (0 stitch ecicctmuiinas been the subject tol saiaes. 
before the Emergency Court of Appeals and there, too, 
has been sustained. 


ee: 
Superior Packing Co. wv. Clark, 164 F. 2d 343 
(Hiner Ga). 
OWmontt v. Came, Vor F. 2d 354 (Emer. ©. ALE 


Even a stronger answer to this contention is the very 
Act itself, where Section 204(d) of the Emergency Price 
Control Act as originally adopted and likewise as amended, 
or 50 U.S. ©. 924,Gl specifically provides that noscomm 
other than the Supreme Court of the Emergency Court 
of Appeals has jurisdiction to determine the validity of 
the regulations. This principle has been noted in the 
Supreme Court case which specifically dealt with RMPR 
169 and sustained its validity to the there attack, namely, 
in the opinion of— 


Vohus @, U9 5,321 U. 5. 414 at p. 422. 


See 


In the opinion affirmed by the Vakus case, namely, 
nonmemverg<. U. S., 137 F. 2d 850, and™which sustained 
the validity of RMPR 169, it is pointed out that if one 
wished to challenge such regulation he should have fol- 
lowed procedure provided for in the Act. 


Wage 


No Error Was Committed Either in Admitting the 
Income Tax Returns or the Statement Given by 
One Appellant to the Internal Revenue Agents. 


Commencing on page 65, the contention is urged that 
error existed in admitting in evidence the income tax 
returns. These consisted of certified copies of returns 
and are identified in the record as Government’s Exhibits 


Sooo and 37. 


We shall hereatter cite additional authority in support 
of their introduction but at the present time we wish to 
state that we cannot agree with the interpretation that 
counsel has placed upon the Greenbaum case, cited on 
page 65 of appellants’ brief. We respectfully submit 
that the Greenbaum case holds that certified copies of 
tax returns are admissible. In the instant case, even 
less objectionable than that noted in the Greenbaum case, 
the returns admitted were Stillman’s return for 1944 
[Government’s Exhibit 35], Segal’s return for 1944 
[Government's Exhibit 36], and the partnership return 
of Stillman and Segal for 1944 |[Government’s Exhibit 
37]. It is established that such returns are admissible. 


U. S. o. RoWmeeecmeis 91 KF. 2d 911 (C. C. A, 
2), 1ey aeatoniatendant Bernan (302 U.S. 11). 


Also see: 
Sterne 7 te reine. 21 931 (C. C. A. 5), 
cert, densa Ss. 7/4, 


= 


A Similar Such Conten‘ion With Respect to Returns 
and Statements Has Been Rather Recently Decided 
Adverse to Appellants’ Contention. 


The above contention is based on this Circuit’s opinion 


in the case of Simon U. S., 164 F. 2d 377 (Cat 
Dao), 

The Shubin case was tried on an indictment that was 
substantially the same as the instant indictment. It was 
likewise tried before the Honorable J. F. T. O’Connor; 
it was a case thataprceeded. 11 pot of time, the imchame 
case by but a few days. It hkewise involved a conspiracy 
Charse 10 vidlatestiies@imersency Price Control Acumar 
1942, together with the pertinent Maximum Price Regu- 
lations pertaining to meat products. The substantive 
charges in the S/wbin case were similar to those involved 


in the instant case. 


Appellants in the Shubin case raised similar contentions 
to those now being urged in the instant case, with respect 
to the introduction of income tax returns and statements 
which they had voluntarily given to the agents of the 
Bureau. of Internal Revenue. This Circuit held adverse 
to the contentions there urged and held that the court 
ruled correctly in adnutting such testimony. 


In the instant case attention is invited that the witness 
Segal voluntarily, and not in response to any subpoena, 
appeared before an agent of the Bureau of Internal Rev- 
enue, on or about June 9, 1945, and gave a statement [R. 
246]. He was advised that he was not required to make 
the statement; that he had a right to be represented by 
an attorney or an accountant, and apparently freely and 
voluntarily gave such statement [R. 246], in which state- 
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ment appellant Segal made certain admissions that were 
utilized in the instant trial. 


Mins statement was Government’s Exhibit 43,9 The 
testimony of the Internal Revenue Agent Bircher was 
only given after full and complete authority had been 
@eiaimed as is required by 26 U. S. C., See as, and the 
pertinent regulations under the Treasury decisions. 


It should be noted that this testimony, the statement, 
was limited as to the appellant Segal [R. 302-304]. 


Internal Revenue Agent Phoebus gave certain testi- 
mony concerning conferences that he had had with the 
appellants, Stillman and Segal [R. 297 through 308]. 
Government Agent Phoebus likewise had authority for 
so testifying. 


Peease tO point is: 


WS. e. Momo, 147 1 2d lo Ge Gas), 
cert. den. 325 U. S. 859, 


The JYoryor case holds that Agents of the Bureau of 
Internal Revenue may testify if they have authority, and 
ifat sich procedure is Not contra stomiie Ireasunr 
regulations nor in violation of the Fifth Amendment, 
where it is established that such statement is voluntary. 


Appellants contend that the receipt in evidence of 
testimony of the admissions so made by the appellants 
violated the Fuith Amendment by compelling them to 
testify against themselves, and primarily cite in support 
of their contention Counsclman «7. Hitchcock, 142 U. S. 
547. The Counseliian case is not at point. In that case 
the witness had been compelled to appear before a grand 
jury and there retused to give testimony which might 
tend to incriminate him, since no immunity was guar- 
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anteed. An element of compulsion was present in the 
Counselman case. Such is not true here. The record 
clearly shows that the admissions or statements made by 
both Stillman and Segal were voluntary and were with- 
out any element of compulsion. There was no evidence 
offered to the contrary. Witness Segal seemed to be 
anxious to adjust his income tax difficulties even though 
by so doing he admitted violating ceiling prices estab- 
lished by OPA. He admitted the receipt of sizeable 
sums of money as “side money” [R. 276, 277 and 279]. 
Apparently appellants were not concerned with their 
wilful violations of the OPA law and its regulations but 
were concerned over their possible tax frauds. 


Segal was given an appropriate warning and given 
the right to refuse to speak or to incriminate himself 


[R. 246}. 


In this case we find that all of the requirements were 
met to allow the United States Attorney to use the docu- 
ments and testimony of the agents, as is called for by 
the statute, for official use. There was thus compliance 
with every provision of the law and regulation, and the 
information and documents of the Internal Revenue 
Agents were duly made available to the Government in 
conformance with legal requirements. 


There was precedence for this procedure. We believe 
that it is sufficient to set forth such cases with but brief 
conlment : 

Gibson v0 wom. 2d 19« (CC AS Go ican 
den, 2790 Wasa eso: 

Grecnoutrms. Uns. 113°. 2d 113, 126 (C, C. Ae 
o)) 


wg oe. 


Heyer. S., 29 F.2d 462m464 GG ws 7), 
Gomemcaen 2/79 U. S, S50 


cme v. U. S., 380F. 2d 406, (C Oe a) 


In the Gibson case the indictment charged a conspiracy 
to violate the National Prohibition Act. In support of its 
case the Government there introduced in evidence, over 
objection, an affdavit made by the defendant six months 
after the return of the indictment, and which had been 
delivered to a Deputy Collector of Internal Revenue with 
the assurance on the part of the Deputy that it would be 
considered as only bearing on his income tax obligation. 


In admitting the testimony with reference to this af- 
fidavit, the court pointed out that the Deputy Collector was 
incompetent to waive such right and held the same ad- 
missible, as is indicated on page 22 of the Gibson case. 


We have indicated that no compulsion was exercised 
against either of the appellants. It is the opinion of the 
appellee that the law governing is not that as designated in 
the Couwnsclman case or the J/fonia case, which last men- 
tioned case also referred to testimony given before a grand 
jury in obedience to a subpoena; but that the law is gov- 
erned by principles indicated in cases dealing with the 
distinction between admissions and confessions and the ad- 
missibility of such testimony under such circumstances. 


A case sustaining the introduction of admissions made 
to a police officer after the defendant’s arrest, even when 
the defendant appeared to be nervous and jittery and was 
under the influence of liquor, and was not even warned 
that such statements might be used against him and had 
not been charged with any crime, is the case of 


Morton (0 ieee 20 28°CC, A.W. C.), cert. 
den, S245 emeco: 
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The Morton case clearly recognizes that the rule with 
regard to the receipt in evidence of admissions is much 
less onerous than those concerning confessions. After 
reciting the facts as above noted, the court. on page 31, 
states as follows: 

‘ck 3% %& Even a confession, given under such cir- 
cumstances, would have been admissible. The rules 
governing the reception in evidence of admissions are 
much less onerous than those concerning confessions. 
There was no reason for an instruction as to the 
difference between an admission and a confession. 
That was a question of law, not for the jury, but for 
the trial judge. There was no reason for an instruc- 
tion on what constitutes an involuntary confession, 
because no confession was offered or received in evi- 


dence.” (Citing many cases in the footnotes.) (Em- 
phasis added. ) 


It is thus seen that in the instant case the admissions 
made by appellant Segal, and even the slight adnissions 
made by the appellant Stillman long before the return 
of this indictment, and made to agents investigating their 
income tax liabilities, were not in the nature of confes- 
sions but were in the nature of admissions; consequently, 
there was no duty upon the part of the court to have 
submitted to the jury the instruction as proposed by the 
appellants, particularly as set forth on pages 89 and 90 
of Appellants’ Opening Brief. 

A reading of the testimony as is reflected in Govern- 
ment’s Exhibit 33—the statement of the appellant Segal— 
will clearly denote that it was not a confession of the crime 
charged in this indictment; 1t amounted to attempted ex- 
planations of certain moneys he had received as so-called 
“oifts’” from customers paying him sums of money in ad- 
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dition to the ceiling price on meats sold. It was of a gen- 
eral nature and did not cover any of the specific charges 
contained in this indictment, this indictment having been 
filed about nine months later, namely, in March of 1946. 


Even though the statements made by appellants Still- 
man and Segal to the Internal Revenue Agents might be 
classified as confessions, still, the following authority 
justifies their introduction. 


See: 


es. vw. Bayer, 331 U. 5. 5327 (paguicnlanlyaram 
( See) 


Radovich, one of the appellants who had served with 
distinction in the Air Forces of the United States Army, 
was ordered to report to Mitchell Field. He was placed 
under arrest and confined to the Psychopathic Ward. He 
was denied callers and communication with others. While 
under such constraint he made a first confession. This, 
the Supreme Court held, they would assume was inadmis- 
sible. Ata later date, Radovich made a second confession 
to an FBI Agent. At the time of making the second con- 
fession he was confined to the Base. He volunteered facts 
that were not disclosed in the original statement or con- 
fession. He was warned that the second statement might 
be used against him. He requested the original statement 
—the one that had been taken while he was restricted— 
and the second one was labeled a supplementary state- 
ment and was basically the same as the first. The court 
permitted the introduction of the second statement although 
he urged that it was the fruits of the earlier one, and on 
page 541 of the Bayer case stated as follows: 

_* * * ‘The sécoudmeontession in this case was 
made six months after the first. The only restraint 
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under which Radovich labored was that he could 
not leave the base limits without permission. Cer- 
tainly such a limitation on the freedom of one in the 
Army and subject to military discipline is not enough 
to make a confession voluntarily given after fair 
warning invalid as evidence against him. We hold 
the admission of the confession was not error. Cf. 
Lyons v. Okid@horma, 322 U. S. 596.” 


Ue attitude sorstie sipreme Court with respccumre 
admissions of guilt and the propriety of receiving such 
in evidence, and the differentiation from the principles 
announced in the McNabb case, is illustrated in the fol- 
lowing: 


U.S. vw. Matowel, 322 U.S. 65. 


In the Mitchell case, admissions made immediately after 
the arrest were held proper and such statements were not 
nullified, although after making the statements Mitchell 
was held for eight days before he was arraigned, the court 
pointing out that the illegality of the detention does not 
retroactively change the circumstances under which the 


disclosures were made. 


This Circuit has held, subsequent to the Mf/cNabb and 
Anderson Supreme Court decisions, that testimony is ad- 
missible of statements made by the accused to an FBI 
Agent before any charges had been filed against the ac- 
cused, where there was no showing of any mistreatment 
or anything of a negative nature to their being but free 


and voluntary. 


To this effect: 
Cola ois s Te  2de984 (Co Cee 
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This Circuit has also held that there is no presump- 
tion against a confession and no burden upon the Gov- 
ernment to establish its voluntary character. 


To this effect, see: 
Gray U. S.,9 F. 2d 337 at poo oe 


(Oe oO It is the rule in the federal courts that 


the fact that a confession is made by an accused per- 
son even while under arrest or when drawn out by 
the questions of an officer does not necessarily render 
it involuntary. There is no presumption against a 
confession and no burden upon the government to 
establish its voluntary character. Murphy v. United 
Sides. ©, A.), 285 F, 801, 607 Spar ie nance 
siacess 150 U. 5.51, 55 S. Ctl 773 eae males. 
Perovich v. United States, 205 U. S. 86, 91, 27 S. 
@ietso, 51 Le. Ed. 722.” 


Even where a defendant denies his guilt and he makes 
exculpatory statements, such statements are admitted as 
admissions and the cases hereunder noted point out that 
the rule with regard to reception of admissions is less 
onerous than those concerning confessions. 


To this effect: 


Brook v. U. S| Vlei ZU eee 350° (C. A. 
DEG. 


Beck. U.. 5. Vga dae eG 1b) C.)., 


It is therefore submitted that the testimony containing 
admissions upon the part of appellants was clearly admis- 
sible. This testimony, including the statement given by 
Segal, was not in the nature of confessions but rather 
that of admissions that had been voluntarily made. 


a 


The Disclosure of Admissions and Statements Given 
to the Bureau of Internal Revenue Was Not Con- 
trary to Any Constitutional Rights of the Appellants. 

It should be noted, and there is no contrary evidence, 
that the statement given by the appellant Segal was free 
and voluntary. No compulsion was exercised upon him. 
This testimony was limited as to Segal [| R. 302-304]. 


Dievcasesminatmeotmcclectted as noted cn paseye7uon 
appellants’ brief are not in point. In Counselinan v. Hitch- 
cock, 142 U. S. 547, the witness had been compelled to 
appear before a grand jury and there refused to give 
testimony which might tend to incriminate him, since no 
immunity was guaranteed. An element of compulsion was 


present in the Counselman case. 


In the Monia case, 317 U. S. 424, a person testified in 


obedience to a subpoena. Thus again compulsion existed. 


The Feldinan case gives little support to appellants’ 
contention. That case deals with a mail fraud ‘‘kiting” of 
Cmeeks, atid the SupremenC@ourt held that the riehtsmon 
Feldman were not violated although testimony he had 
been compelled to give in a State court was used against 
him in a Federal prosecution. There was no evidence 
that Federal Agents had participated in the State proceed- 
ing. 

In the instant case, when Segal gave his statement which 
was reduced to writing and which he signed a few days 
after he had given it [namely, Government’s Exhibit 33], 
or when he or Stillman talked to Internal Revenue Agents, 
they apparently did so of their own volition. 
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It has been held that a voluntary extra-judicial admis- 
sion is admissible notwithstanding that the accused was 
not warned that his statement might be used against him. 


UL Se eemer, 149. 2d 105, 107 (CaG@een 2), 
ConemGcitoZOnl 5.7 2/7; 


Aammelfarb vu. US. 2... IP AON cece (Crys 
(June 3, 1949), 


A case to point is that of 
PO ROU. Sng 38) UL Se a 


In the Shapiro case and in obedience to an administra- 
tive subpoena the accused first produced sales records he 
was required to keep under “OPA,” but when he so ap- 
peared he claimed his constitutional privilege. Later, he 
was prosecuted for violation of the Emergency Price 
Control Act based upon evidence he so produced. Although 
the Emergency Price Control Act adopted the immunity 
provisions of the Compulsory Testimony Act of 1893, 
the court held that such did not give him immunity from 
prosecution of making tie-in sales in violation of regula- 
tions under the Emergency Price Control Act. 


Another interesting point of the Shapiro case is the 
language of the Supreme Court on page 3 thereof, namely, 
at the very outset the Supreme Court omits utilizing the 
phrase appellants now so strongly urge should have been 
inserted in this indictment. namely, “As Amended,’ when 
it refers to the Emergency Price Control Act. This is 
more singular inasmuch as in the Shapiro case the Emer- 
gency Price Control Act had been amended at least twice 
prior to the date of the issuance of the subpoena of Sep- 
tember 29, 1944, requiring Shapiro to produce the records 
there involved. 
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Under separate headings appellants have made similar 
such objections to the introduction of these returns and the 
statement given; however, we feel that such contentions 
are untenable and have been amply answered. 


VIII. 
No Error Existed With Respect to Exhibit No. 39. 


It is our opinion that counsel for appellants is mistaken 
in the assertion at page 7/1 of appellants’ brief, that Ex- 
hibit No. 39 (a book which was ordered withdrawn) re- 
mained in evidence or was submitted to the jury. If we 
recall the transcript—and we believe we do—the correct 
statement concerning Exhibit No. 39, namely, one of the 
record books of the Southern California Meat Company, 
is that it was tirst wmarked for identification {R. 293]% 
Later during the testimony concerning this book certain 
sheets were abstracted from it and they became Govern- 
ment’s Exhibits 39(a), 39(b), and 39(c). These last 
mentioned sheets from Book 39 were identified and received 
into evidence [R. 299]. 


XS 


No Error Existed in the Admission of Exhibits 10 and 
11, Testified to by the Witness Samuel Namson. 


Exhibit 10 was seven sheets from the “general ledger” 
of the partnerships operated by the appellants. namely, the 
Central Packing Company, and Exhibit 11 was four sheets 
from the same book. \Wuitness Namson testified concerning 
certain admissions or statements that had been made by 
Stillman or Segal. or by one or either of them in the pres- 
ence of each other, when they had talked with him concern- 
ing Looks of the Central Packing Company from which 
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Government’s Exhibits Nos. 10 and 11 were a part. This 
testimony commences [R. 139] and pertained to certain 
entries that were not correct and wherein admissions had 
been made concerning money appellants had accumulated 
from the sale of meat, from bonuses over and above ceil- 
ing prices [R. 143]. It is believed that a reading of the 
transcript will clearly reflect that sufficient admissions and 
identification were made by the appellants to Namson, to 
lay a foundation for the introduction of the exhibits now 


complained of. 


It should be observed that there was no testimony con- 


trary to that given by witness Namson. 


2G 
Proper Foundations Were Laid for the Admission of 
All Books and Records Received in Evidence. 


Commencing on page 75 of appellants’ brief, complaint 
is made that no proper foundation was laid for the intro- 
duction of Exhibits 39(a), 39(b), and 39(c). These books 
were originally a part of Exhibit No. 39, for identification, 
a book of the partnership Southern California Meat Com- 
pany No. 2. This book had been handed to Internal Rev- 
enue Agent, the witness Phoebus, when he had talked with 
Stillman in April of 1945, it having been handed to him 
in response to his request to look at their books [R. 294, 
Zo wand 297). 


It is thus seen that sufficient admissions were made as to 
the character of the books by one of the persons involved, 


from which the jury could infer that such books were 


. 


books maintained by the partnership of the appellants 


Stillman and Segal. 


Even though the objection concerning lack of founda- 
tion, as announced by the “regular entry rule” of 28 U. S. 
Cr 09s 1946 Edtieimicht apply, it, too, was meus 


this case. 


A like objection under similar circumstances was made 
to the introduction of books and records in Jlseng v. U. S., 
300, 2d 623-atpectemee CO. A. 9), cert. den, 314 Uiaey 
665, wherein the court held there was a sufficient showing 
to justify their admissibility. 

In an analogous situation involving the violation of 
NMP R. 160) ihevcomimrejected the contention that sre: 


books were not kept in the regular course of business. 


See, to this effect: 


Craborg ome? F.2d 132 (C.C. A. I erene 
den, 32amUm sy lz. 


We repeat that all of such exhibits, or books of the 
partnership concern, were properly identified by direct 
admissions, and that the objections urged at trial, or pres- 
ently, go to the weight rather than to the admissibility of 


such documents. 


say 0 


XE 
No Error Existed in the Instructions Given or in 
Rejecting Those Urged. 


Commencing on page 80 of appellants’ brief the con- 
tention is now urged that error existed in the instructions 
given. Here, again, and for several pages we see the 
complaint that the court read from the Emergency Price 
Control Act “As Amended,” and from R. M. P. R. 169, 
as “Revised.” It is felt that we have heretofore an- 
swered these contentions and that there is no merit to this 
overly nice argument. 


Appellants fail to show wherein the instructions read 
were contrary to the law and regulation in effect as of the 
dates when the offenses were alleged to have been com- 
mitted. 


On page 81 the appellants assert a rather novel com- 
plaint to the effect that the court should not have in- 
structed as to the highest price allowable for the meat in 
question as of the dates charged. This complaint is par- 
ticularly unique in that our search of the record fails 
to reveal that any objection was made to this instruction. 
We are referring to the instruction reflected on page 362 
of the transcript. Furthermore, it will be seen that 
counsel virtually stipulated to this instruction when he 
made no obiections to what the OPA Price Specialist, Cun- 
ningham, would be able to testify to as is reflected [R. 
288-291 |. 

No magic lurks in the phrase “As Amended,” or “Re- 
vised.” The court did instruct this jury in accordance with 
the law and regulations applicable as to the dates involved. 


On page 84, appellants complain that the court failed 
to define what document or record was required to be 


So 


kept under the law, the contention being urged that there 
is nothing in the regulations to define what type of records 
were required to be kept. Here, again, quibbling is 1n- 
dulged in. Surely no aid would be had in reading more 
to the jury than is reflected in the regulation itself, namely, 
that portion of R. M. P. R. No. 169, “Section 1364.407— 
REcorDS AND Reports.” The court read this portion of 
the regulation to the jury [R. 368]. Could it have been 
more specific? 


No confusion was had in that at one time the court 
would refer to the pertinent Act and omit to use the phrase 
“As Amended,” and then at other times insert the phrase 
“As Amended,” in his instructions. We have hereto- 
fore pointed out how the Supreme Court itself, in a com- 
paratively recent case and a case which was decided under 
the Emergency Price Control Act of 1942 (As Amended), 
did, within the first sentence of that opinion refer to the 
Act without utilizing the term “As Amended,” although 
at the time in question the :\ct had been amended at 
least two times prior to the pertinent dates there in- 
volved. 


To this effect, see: 
Shapwo dv. U. Sanja) U.S. | at p. 3. 


At page 86, appellants endeavor to find consolation in 
this court’s recent opinion of Samuel, et al. v. U. S., 169 
ied AS7- 


As we have heretofore stated, the Samuel case is read- 
ily distinguishable on the instructions, from the instant 
case. In fact, the only similarity between the instant 
case and the Samuel case is that they both involved, at 
least in part, violations of the Emergency Price Control 


Act. In passing, it should be noted that even this Cir- 
cuit in the Samuel case, although this Act had been 
amended prior to the dates of the alleged offense, re- 
ferred to the Act without utilizing the term “As Amended’ 
(see p. 789 of Samuel opinion). The distinguishable feat- 
ure between this case and the Samucl case is that in the 
instant case no speculation was required in that no ob- 
jections were even voiced; even the contrary existed by 
reason of the stipulation, namely, the price permitted to 
be charged for the meat in question was definitely estab- 
lished by regulation and the court properly so instructed 
without objection upon the part of appellants. Whereas, 
in the Samuel case, by reason of the type of whisky in- 
volved, there was uncertainty as to the maximum price 
fixed or allowed. This court. on page 792 of its opin- 
ion, stated: 


“= + * It was the law that betonemiieswhisikey 
could be sold legally, a maximum price must be fixed. 
It will be seen that so far as shown none was fixed 
for the whiskey in suit. The court then gave an er- 
roneous formula for ascertaining the maximum whole- 
sale price for whiskey.” 


In a summation of its views in the Sanzuel case, a clear 
distinction is had as will be noted on page 798 thereof. 


“Summarizing our conclusion is: The judgment 
must be and is reversed because it rests upon a general 
verdict which may have been found upon the jury’s 
conclusion that a conspiracy existed to violate any 
one, any two, or all of three United States laws, set 
up in one count, one of which was erroneously defined 
to the jury, and such erroneously defined law was so 
closely connected with both of the other laws in the 
alleged conspiracy as to affect the decision upon them 


oe 


to the reversible prejudice of all defendant-appel- 
lants.” 


Another objection that appellants now raise, commenc- 
ing page 8/7 of their brief, is the court’s instruction that 
the jury decided the case upon the law effective as of the 
dates involved, although the Emergency Price Control Act, 
As Amended, had expired on June 30, 1946. Appellants 
again contend that the termination of the Act barred 
prosecution for offenses committed when the Act was in 
effect. This is obviously an unsound and unwarranted 
areuiment andmescattmany to the Act itself, 350 U. Saige 
App., Sec. 901(b) provides for a savings clause even 
after the expiration of the Act. Such is also the general 
law by reason of the Code provision which provides that 
even the repeal of the statute does not affect existing lia- 
bilities unless the repeal expressly so provides. 


To this effect: 


I SS Geeeceeec” and 29(a), but now Usoeee 
Secs. 109, 110. 


There Was No Error in Refusing to Give the Instruc- 
tion Requested, Concerning the Voluntary or Non- 
voluntary Character of a Statement Given by One of 


the Appellants. 


On page 89 of appellants’ brief, counsel set forth an 
instruction which the court refused. This instruction con- 
cerned whether or not the statement given by Segal to 
the agents of the Bureau of Internal Revenue was volun- 
tary or uot. Im view of the record there was no occa- 


sion for giving such an instruction. 


In the first place there was no testimony to offset the 
prima facie voluntariness of the statement. No one re- 


ges 


futed the language of the signed statement or the wit- 
ness who testified to its voluntary character. Further- 
more, appellants do not concede that it was a confession; 
in fact, in many respects it was more in the nature of an 
exculpatory statement although it did, contain certain 
admissions. 


At another point in this brief, commencing page 59 we 
have endeavored to set forth the law with respect to the 
distinction between confessions and admissions and feel 
that such authorities support the position we now urge. 


In addition, attention is invited to a recent opinion of 
this Circuit, namely, 


Elamammelfarb, et al. v. U' S.. 2.8 v2 eee COAG, 
Ceo eeiaine, 1940, 


We quote from certain of the opinion as follows: 


“* * * Voluntary admissions, or indeed volun- 
tary confessions, may be received in evidence against 
the giver without proof of warning.” 


It seems well established that an admission is admissible 
in evidence notwithstanding that the accused was not pre- 
viously warned that his statement would be used against 


him. To this effect: 


U. S. uv: Honma a eames CA. 2). 


The cases relied upon by appellants in support of their 
position, such as the Lisenba, referred to on page 90 of 
their brief, are instances where a person‘is in custody pre- 
viously charged with a crime, or circumstances where there 
is some conflict as to the voluntary character of the state- 


ment received. The contrary was the case lhiere. 


ae 


A case that is controlling and adverse to appellants’ 
contention is: 


Motionwv. U. site. 2d 28 (C. G. A Dae 
cert. den. 324 U.S. 875. 


It Is Well Settled That Instructions 
Must Be Taken in Their Entirety. 

A reading of the instructions given will illustrate that 
they amply and fully covered all essential elements involved 
and fully protected the rights of the appellants. The in- 
struction given with regard to the price allowable for the 
neat in question is supported by a closely analogous case 
likewise pertaining to the sale of meat at over-ceiling 
prices, namely, Flannagan v7. U. S., 145 F. 2d 740 (C. C. 
Ny 2). 


It is well settled that instructions must be considered in 
their entirety and that if the entire instructions cover all 


essential elements, no prejudice results. To this effect see: 
UeS or soeaaverol 1. 2d 899 (C.C AW i 


Taylor o 0 ws EF 2d 80s at a S17 (CRGaae 
>) certedenwees. S. /23. 


Wo the sate effect: 


Elargueaves v. U. S.,75 F. 2d 68 at p. 73 (CC) Cae 
ecw leneeoon. 5, 759. 


“Tt is well-settled principle of law that m determin- 
ing the correctness of instructions, detached phrases 
and sentences cannot be singled out and considered 
alone, but must be construed with their context. Colt 
a, U. S908 305, 308 (C. C. A. 8). siitchaciew 
US, 7 Veeder oo (CG. CA. 7) 


ee 


The rule with respect to instructions is well announced 
in a rather recent case, namely: 


newman s ldo I. 2d 353 aap som Gem Owe. rs): 
Certecem, 9200. 5. 740) 


Even if error occurs in part of the instruction, such 
error is not reversible, if it is cured by a subsequent charge 
or by a consideration of the entire charge. 


To this effect: 


Cigieev. Uss., 132 Bb. 2d 5385 CeO we) cena 
dam, QS UG Soe 


The rule is also well settled that when the evidence as a 
whole is convincing toward the defendant's guilt, reversible 
error does not necessarily occur from an erroneous instruc- 
momen ©O this effect : 


ficomUaa a. U.S. 115 1, 2d 49 (Cae wo): 


Conclusion. 


It is respectfully submitted that there was substantial 
evidence supporting the verdict of guilty, of the appellants, 
on the counts of which they were found guilty. 

No error of a reversible nature occurred at the trial. 

In view of the foregoing, and in view of the contentions 
urged in this, Appellee’s Reply Brief, it is respectfully 
submitted that the verdict and judgment as to both of the 
appellants should be affirmed. 

James NJ. CARTER, 

United States Attorney; 
ERNEST A. TOLIn, 

Chief Assistant U. S. Attorney: 
Norman W. NeEuKom, 

Piven U.S Antomiey, 

Chief of Criminal Division, 

Attorneys for Appelice. 


APPENDIX. 


Maximuin Price Regulations Nos. 148, 169 and 239 are 
price regulations issued pursuant to the Emergency Price 
Somme! Act ot 1942. 


Maximum Price Regulation No. 169 deals with beef 
and veal carcasses and wholesale cuts. Maximum Price 
Regulation No. 148 deals with dressed hogs and wholesale 
pork cuts. Maximum Price Regulation No. 239 deals with 
lamb and mutton carcasses and wholesale cuts. 


Revised Maximum Price Regulation No. 169 in part 
provides (7 Fed. Reg. 10381, as amended, issued December 
Ow o42, eitective December 16, 1942): 


“Section 1364.406. Evasion. (a) The price limi- 
tations set forth in this Revised Maximum Price 
Regulation No. 169, shall not be evaded, either by 
direct or indirect methods, in connection with an 
offer, solicitation, agreement, sale, delivery, purchase 
or receipt of, or relating to beef or veal. separately 
or in conjunction with any other commodity or serv- 
ice, or by way of any commission, service, transporta- 
tion, wrapping, packaging or other charge or discount 
premium or other privilege, or by tying agreement or 
other trade understanding, or by changing the selec- 
tion of, grading, or the style of dressing, cutting, 
trimming, cooking or otherwise processing, or the 
canning. wrapping or packaging of beef or veal or 
Suiemvise: * * 72 

“Section 1364.407—Records and Reports. * * * 


‘“(a) Every person making a sale and every person 
in the course of trade or business making a purchase 
of any beef carcass, beef wholesale cut, veal carcass 
or veal wholesale cut or other meat item subject to 
this revised regulation, shall make and preserve for 


me 


inspection by the Office of Price Administration for 
so long as the Emergency Price Control Act of 1942, 
as amended, remains in effect. complete and accurate 
records of each such sale or purchase, showing the 
date thereof, the name and address of the buyer and 
Seller, the quantity. type of cut or item, orademon 
grades and the weight of all beef carcasses, beef 
wholesale cuts, veal carcasses and veal wholesale cuts 
or other meat items subject to this revised regulation 
sold or purchased and the price charged or received 
OF Paid ticicropemas.  * 


“Section 136+.401. Prohibition against selling beef 
and veal carcasses and whole cuts at prices above the 
maximun1.—(a) Beef carcasses and wholesale cuts. 
On and after December 16, 1942, regardless of any 
contract, agreement, or other obligation no person 
shall sell or deliver any beef carcass or beef wholesale 
cut, and no person shall buy or receive [33] any beet 
carcass or beef wholesale cut, and no person shall buy 
or receive any beef carcass or beef wholesale cut at a 
price higher than the maximum price permitted by 
Section 1364.45]; amd no person shall agreemomer 
Solicit Or attempt towdorany of the 1ptégoiic as 


There are in effect substantially similar provisions in 
Revised Maximum Price Regulations 148 as to pork, and 
239 as to Jamb, except that under Revised Maxinim Price 
Regulation 148 there 1s no evasion provision such as above, 
and the record keeping provision is in different terms. 
The substance of the regulation is that certain records 
must be kept including such as are involved in this case 
and that they must be truthful and cannot be wilfully made 
false. 


